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STATEMENT OF CASH. 


This is an appeal prosecuted by the above 
named appellant and plaintiff, James T. Barron, 
from an order made by the trial court herein, on 
the second day of July, 1912, overruling appellant’s 
motion for a new trial and a decree entered herein 
on the same date, dismissing appellant’s complaint 
herein (P. R. pp. 52-54). 


We believe. the following to be a full, true and 
complete statement of the case, to-wit: 
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That on October 31st, 1908, one V. A. Robertson 
entered upon, and had surveyed, a portion of United 
States government land, unoccupied and unappropri- 
ated, and located, under the Soldiers’ Additional 
Homestead Laws applicable to Alaska and pertain- 
ing to the acquisition of title to government Jand in 
said District of Alaska, that certain piece or parcel 
of land known as U. S. Non-Mineral Survey No. 
S04, Iving and being on the south shore of Chatham 
Strait, a navigable arm of the North Pacifie Ocean 
about five miles north of what is known as Hawk 
Inlet, in said district, which said U. S. Non-Mineral 
Survey No. 804 contained a water frontage on 
Chatham Strait of about S00 feet (2. Ih. spmils ae 


On the 16th day of June, 1909, the official plat 
and field notes of said Jand and survey were ap- 
proved by the survevor general of the District yam 
Alaska, and said plat and field notes, so approved, 
were, as in such eases made and provided, forwarded 
by the survevor general to the local U. S. land offiee 
at Juneau, Alaska. 

On the first dav of March, 1911, for a valuable 
consideration, said Robertson conveyed, by a good 
and sufficient deed in writing, the above described 


tract or parcel of land, to James T, Barron, the ap- 
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pellant herein. On August 25th, 1911, Barron made 
application to the local land office at Juneau, Alaska, 
for a patent to the lands embraced in said survey 
me, kk. p. 93). Said application for a patent was 
prosecuted with dihgence, and all the necessary 
steps taken looking towards the obtaining of a final 


receiver’s certificate and all proofs submitted per- 


taining thereto, before the trial of this cause (P. R. 
pp. 101, 102), and the court found that, at the time 
of the trial of said cause, the said Barron was the 
owner and entitled to the possession of all of the 
tract of land embraced in said U. 8S. Non-Mineral 
Survey 804 (P. R. p. 49). 


At the time of the purchase of said tract. of 
land, by sakl Barron froin said Robertson, the said 
Barron was, and had been for a long time prior 
thereto, largely interested in a corporation known as 
the Thlinket Packing Company, owning and operat- 
ing a large salmon cannery at Funter Bay, Alaska, 
a distance of about four mules from the land eim- 
braced in said U. S. Survey No. 804; said salmon 
eannery was a large one and had the capacity of 
about 3,000 cases of salmon per day; Chatham 
Straits, the arm of the Pacifie Ocean upon which the 


land in said Survey 804 borders or abuts, contains 
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navigable waters for all sizes of vessels, and in all 
parts of said straits the ocean tides regularly ebb 
and flow, and the waters of said straits abound in 
fish, and especially salmon, and particularly in that 
part of the waters of said straits immediately in 
front of and upon which said land and said survey 
abuts, making said piece of ground specially valu- 
able as a fishing site, when the way to it, over the 
waters of said Chatham Straits, is unobstructed, 
and ingress and egress to and from said land to the 
deep water of said straits is unobstructed in any 
manner; on account of the winds and tides and the 
elements, the said tract of land is particularly and 
favorably located upon a small harbor, affording 
good anchorage for vessels and protection from the 
severe north and northwest winds which blow at 
certain seasons of the vear in that locality. The 
particular location of said piece of ground, and the 
small harbor in front thereof, and the cannery site 
of the Thlinket Packing Company, in which said 
Barron is heavily interested, is indicated on the 
plat and map found at page 187, vol. 1 of the rec- 
ord. Also see Barron’s testimony, page 189, in con- 


nection therewith. 


Prior to the year 1910, the Alaska Packers’ 


Association, a corporation engaged in the salmon 
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packing in Alaska, had used the waters in front of 
the tract of land in said Survey 8J-4, fer the purpose 
of running and operating a fish trap, and said Bar- 
Bou, DY reason of operating the cannery of the 
Thhnket Packing Company, had become acquainted 
with this fish trap location, and the value of the 
harbor in front of said survey for the anchoring of 
vessels, and accordingly, in the vear 1910, leased 
from the Alaska Packers’ Association this fish trap 
site, afterwards purchased same (P. R. p. 202). 
After he had leased said trap site, he found that the 
said V. A. Robertson owned, or claimed to own, the 
land abutting thereon, and embraced in said Survey 
804. For said reason, said Barron knew it would 
be impracticable to fish said location, without inter- 
ferme with Robertson’s water front privileges and 
tide lands and uplands. Barron then, and during 
the vear 1910, drove three piles into the water or 
upon the tide lands in front of the said survey, and 
posted thereon a notice that he claimed this said 
location for a fish trap site, and immediately began 
to look up Robertson, the owner of the upland, in 
order to purchase the same from him, so as to per- 
fect his right to the fish trap site and make it feasi- 
ble and practicable to operate the fish trap thereon. 


However, Barron did not succeed in purchasing said 
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upland until the first day of March, 1911 (P. R. 


p. 202). Barron acquired all of the Alaska Packers’ 
Association interest in and to said fish trap location, 
and the lands embraced in U. 8. Survey 804, from 
Robertson, for the purpose to be used as a fishing 
site, and any and all purposes that the same could 
be used for in connection with the packing of salmon 
at the Funter Bay cannery, in which said Barron 


was heavily interested, and was general manager. 


In the operation and carrying on of said salmon 
packing business at Funter Bay, it is necessary, in 
order to supply said cannery with salmon, to bring 
them from a distance in tow-hoats, gasoline boats 
and barges. It is also necessary to have, each sea- 
son, a great Inany timbers, in the way of piling, for 
the purpose of constructing fish traps and other pu 
poses, and it is necessary to tow such piles or piling 
from quite a distance, most of the same being ob- 
tained from in and about Hawk’s Inlet, which said 
last mentioned body of water is reached by Barron's 
tow-boats leaving Funter Bay cannery, passing 
down the straits and immediately in front of the 
land embraced in said U. S. Survey 804, and the 
harbor in front thereof. At the time of such towing 
of piles, there prevails in that locality high northern 


and northwesterly winds, and for several years last 
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past Barron and the Thlinket Packing Company, for 
which he was acting, had used the herbor in front 
of the said survey for refuge and shelter from such 
prevailing northerly winds. Alexander, the appellee 
herein, was acquainted with this fishing trap site in 
question, and the upland, prior to the vear 1910, 
while the Alaska Packers’ Association was fishing 
said trap site, and in fact constructed or assisted in 
the construction of the Alaska Packers’ Associa- 


tion’s fish trap upon this location. 


On or about the 14th day of March, 1911, the 
above named appellee and his servants and employes 
entered upon the tide lands and the, water in front 
of said Survey No. 804, and entered upon the navi- 
gable waters directly in front of said described land, 
without the knowledge or consent of this plaintiff, 
and commenced to drive piles upon the tide lands 
and waters immediately in front of and abutting 
upon the said land contained in said survey, at the 
points and places indicated on plaintiff’s exhibit 


found at page 36 of the printed record. 


Immediately upon Alexander commencing the 
driving of the piles last above mentioned, the facts 
became known to this appellant, and Mr. Barker, the 


superintendent of said Thlinket Packing Company’s 
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eannery, forbade the said Alexander ‘and his agent 
from driving said piles and obstructing appellant’s 
right-of-way out to deep water (P. R. p. 316)) amd 
all of appellant’s rights were made known to said 
Alexander at said time, and the same two or three 
piles that had been driven by Barron a vear before 
were still upon the ground with the notice thereon 
heretofore referred to (P. R. pp. 316-7). Notwith® 
standing said notification and fact, the appellee, Alex- 
ander, continued driving said piles. On the 22nd 
dav of Mareh, 1911, and while appellee was driving 
the piles above mentioned, the appellant herem 
filed his complaint in the District Court of Alaska, 
Division No. 1, praving that a temporarv restrait- 
ing order be granted, restraining the defendant or 
appellee, et cetera, from building or erecting said 
fish trap in and upon said tide lands and navigable 
waters in front of said land muanraced in said Survey 
804, or in anyvwise interfering with plaintit?’s right 
of possession or use of said tide lands, or in ob- 


structing plaintiff’s or appellant’s right-of-way ou‘ 


mee 


from his land to the navigable waters of jeag@ 
Chatham Straits (P. R. p. 9). Upen the filme jam 
said complaint snd application of Barron, a tem- 
porary restraining order was granted pending an 


order to show cause, which said order to show carse 
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wee tetutnmahle the 30th dav of March, 1911. At 
said time a hearing was had thereon and oral testi- 
monv and other evidence submitted to the court, and 
resulted in the court making an order dissolving the 
temporary restraining order (P. R. p. 24). At the 
time of said hearing the fish trap of Alexander had 
been constructed in the manner that is indicated 
mpon plaintiff's exhibit, ..... Gee hep. 36) lipon 
said hearing, Alexander testified that his fish trap 
was complete in so far as the lead was concerned, 
but needed some seven or eight more piles to com- 
plete some other parts of the fish trap (P. R. p. 
514). Immediately after the dissolution of said 
temporary restraining order, Alexander proceeded 
to the completion of his trap, and also extending 
the lead of said trap in towards the upland of 
iarron, a distance of 261 feet (P. R. p. 514). This 
action of Alexander was prompted by being advised 
by his counsel that he, Alexander, was as much the 
owner of the upland contained in U. 8. Survey 804 
as Barron, and had as good a right to the same as 
Barron had. The changes thus made by Alexander 
in the extension of the lead of his trap led to the 
filing of the amended and supplemental complaint 
herein, upon which said supplemental complaint, 


answer thereto, and reply, this case was tried. 
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After all the evidence was introduced on the part 
of both parties, and cither just before or after argu- 
ment of counsel, Judge Thomas R. Lyons, the trial 
judge, announced, of his own accord, and without 
any request of the plaintiff (appellant), and in the 
presence of the attorneys representing both parties, 
that he, the said judge of said court, expected to file 
a written opinion in the said cause, but before doing 
so would visit the fish trap site and upland set out 
and referred to in the complaint in this cause; that 
some time after the trial of the cause and before the 
judge of the said court filed his written opinion 
herein, he visited the said premises, and when ar- 
rived there, the defendant was upon the ground 
with several men, pile driver and gasoline boat, and 
had destroved the evidence of and manner in which 
the fish trap deseribed and set out in the amended 
and supplemental complaint herein was constructed, 
and was engaged in constructing another fish trap, 
innediately in front of the shore land and upland 
contained in U. 8. Survey No. 804 (P. R. pp. 718 
742). After the visit to the premises, the court did 
accordingly file his written opinion herein, from 
which it appears that the court took into considera- 
tion the changed condition of the fish trap, and the 


change that had been made in its structure after the 
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close of the evidence, in arriving at his decision. 
He states as follows: 

‘That such alteration in the construction of 
said fish trap eliminated any possible question, in 
his judgment, of its interfermyg with plaintiff’s 
right of access from every point of his upland to the 
Mavigable waters of Chatham Straits’? (P. R. p. 
T42). 

Within the time required by law, and after the 
closing of the evidence and argument of counsel, ap- 
pellant, bv his attorneys, offered and presented to 
the court bis proposed findings of fact and conclu- 
sions of law, which are set forth m full at pages 
701-710 of the reeord, which said findings and con- 
clusions the court refused to sign and allow, to 
which refusal plaintiff exeepted, and an exception 


was allowed. 


TIminediately after the judge filed his written 
opinion herein, appellant filed a motion for a new 
trial and for the setting aside of said opinion or 
decision, which said motion is sect forth in full at 
pages 710-714, inclusive, of the record, which said 
motion sets forth the statutory grounds, and par- 
ticularly asks a rehearing upon the grounds that the 
court erred in visiting and viewing the premises or 
situs of the fish trap, and the upland referred to m 


the complaint, and bad taken into consideration in 
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rendering his decision the changed and altered con- 
dition of the fish trap, and had been influenced by 
such new evidence in the rendition of his opinion or 
decision, and such proceedings by the court was an 
abuse of discretion and an irregularity and surprise 
to plaintiff which materially affected his substantial 
rights, and which ordinary prudence could not have 
guarded against. Thereafter the court made its 
findings of fact and conclusions of law, which are 


set forth at pages 49 to 51, inclusive, of the record. 


Thereafter and’ on, to-wit, the second day of 
Julv, 1912, and after the findings of fact and con- 
clusions of law had been imade, signed and filed by 
the trial Judge, and within the time required by law, 
plaintiff filed another motion for a new trial or re- 
hearing and the setting aside of the findings of fact 
thus made by the court, which said motion appears 
in P. R. pp. 715 to 717, inclusive. This motion aise 
contains the statutory grounds of a motion for a 
new trial, as well as calling the court’s attention To 
irregularity in the trial, in the court beimg influ- 
eneed by the changed condition of the trap and the 
condition it was in upon the day in whieh he visited 
the same, not being the same one complained of 
and set forth in the pleadings concerning which the 


trial was had, accident and surprise materially af- 
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fecting the substantial rights of appellant, ef ectera. 
Both of these motions were denied by written orders 
of the court, and the appellant allowed exception 
to the ruling of the court upon each of said motions 
ee. KR. pp. 45, 52). 


The order denying motion for a new trial, 
page 52 of the record, reads as follows: 


‘The motion for new trial herein, or the setting 
aside of the findings of fact and conclusions of law 
made and filed by the court in this cause, and the 
granting of a rehearing herein, coming on for hear- 
ing on motion of plaintiff, and the same being sup- 
ported by the affidavit of Jno. R. Winn herein con- 
cerning the visit of the Judge of this court to the 
situs of the fish trap and the tract of land described 
in plaintiff’s complaint and the change made in the 
construction of said fish trap, and the court beine 
fully advised in the premises, overrules and denies 
said motion and further states that the change made 
in the construction of the fish trap by the said 
defendant does not cause the same to im alywise 
interfere with plaintiff’s free ingress from the navi- 
gable waters of Chatham Straits to lis upland and 
all parts thereof, or free egress from his upland 
and all parts thereof to the nav igable waters of said 
Chatham Straits. To all of which the plaintiff asks 
and is allowed an exception.”’ 


After overruling the motion for a new trial or 
rehearing herein, the court proceeded to render its 
decision dismissing plaintiff’s or appellant’s cause 
of action (P. R. pp. 53-54). 
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SPECIFICATION OF Hrror RELIED Upon. 


Numerous errors are assigned and relied upon 
for the reversal of the opinion, decree and decision 


of the court herein, which are as follows, to-wit: 


I. 


The court erred in making an order herein on 

o 
March 30, 1911, dissolving the temporary restraine 
ing order which had heretofore been sued out and 


obtained in this court and cause, 


IDE 


The court erred in not making, signing and 
filing herein findings of fact 1 offered and tendered 
by the plaintiff, which said finding covered subs 
stantially the fact that the plaintiff was for several 
vears prior to the commencement of this action, 
and was at the time of the commencement thereof, 
the president of the Tklinket Packing Company, 
and was largely interested in said company, and 
Which said company was the owner of a large num- 
ber of floating stock, fish boats, ete., and fish trap 
sites and fishing stations, which were all necessary 


for the conducting of its said business. 
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Oe 


The court also erred in not making, signing and 
filing herein finding of fact II offered and tendered 
by plaintiff, which said finding established the fact 
that the plaintiff herein purchased the trap site in 
eontroversy from the Alaska Packers’ Association, 
a corporation, long prior to the defendant claiming 
anv interest therein. 

TV. 

The court erred in not making finding of fact 
JII offered and tendered by the plaintiff herein, 
which said finding establishes the fact of the taking 
up by one V. A. Robertson, his soldier’s additional 
homestead claim, which abutted upon the fish-trap 
site location in controversy, and which said taking 
up was made a long time prior to defendant clann- 
Ing anv interest in the waters or shore land imine- 
diately in front of said homestead claim, which is 
designated as U. S. Non-mineral Survey No. 804, 


containing 9.27 acres, 
VV 
The court erred in not making finding of fact 


TV offered and tendered by the plaintiff hereim, 


manich wedites the tact of the purchase by the plain- 


. 
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tiff from the above mentioned V. A. Robertson, of 
the upland contained in his said soldier’s additional 
homestead claim known as U. 8. Non-mineral Sur- 
vev No, 804, which said purchase was made by said 
plaintiff before the defendant ever claimed any 
right, title or interest in and to the shore land bor- 
dering thereon or the water front of said upland, 
and that plaintiff continued patent proceedings for 
said Survey No. 804 which had theretofore been 
commenced by said Robertson; and that plaintiff 
obtained a final receiver's certificate therefor before 


the trial of this cause. 


That all of said findings I, II, III and IV, so 
offered and tendered bv plaintiff, were supported 
by all the evidence in said cause. 

WI. 

The court erred in refusing to make finding of 
fact V offered and tendered by the plaintiff herein, 
which said finding recites the fact that plaintiff, by 
reason of owning the upland contained in Survey 
No. 804 is entitled to the exclusive right of ingress 
and egress between his upland and from the shore 
land, ete., to navigable waters of Chatham Straits 
abutting thereon, and is entitled to the excliusi@ 
and unobstructed access to said waters from all 


points of his upland. 
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Wisk 


The court erred in refusing to make finding of 
fact VI, offered and tendered by plaintiff, which in 
substance shows theuse to which plaintiff had 
devoted the waters and harbor in front of his upland 
before defendant claimed any right to said waters, 
or right to build and maintain a fish trap therein, 
and further showing the necessity of plaintiff having 
the use of said waters for mooring of vessels and 
reaching of upland butting thereon; all of which 
said above mentioned facts were established in part 
by uncontradicted testimony and evidence, and the 
remaining portion by a great preponderance of the 


evidence in said cause. 
VIII. 


The comt erred in refusing to make finding of 
fact VIT offered and tendered by the plaintiff here- 
in. which said finding established the fact of the 
entry of the plaintiff herem, on Mareh 14, 1911, 
npon the shore land and water immediately in front 
of said Survey No. 804, and placing therem and 
thereupon several piles and a notice that he claimed 
the said ground and waters as a fish-trap site and 
station, and the wrongful entry thereon upon said 


premises thereafter by said defendant and dome the 
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acts complained of in said finding so offered and 
tendered; also show the false representations 
made and testified to by the defendant in order to 
get the temporary restraiing order granted herein 
dissolved; also showing the manner in which said 
defendant constructed his fish trap, and extending 
of the lead thereof to the upland of plaintiff; for 
the reason and upon the ground that all of said facts 
so contained in said finding were either supported 
by the uncontradicted testimony and evidence or a 


great preponderance of the evidence in said cause. 


IX. 


The court erred in not making finding of fact 
VIIL offered and tendered by plaintiff herein, 
wherein said court was asked to find, among other 
things, that the construction and maintenance of 
said fish trap bv defendant had obstructed plain- 
tiff’s aecess to the navigable waters abutting upon 
his upland, and in fact had, to a great extent, eit 
off plaintiff’s egress from his upland to said navi- 
gable waters abutting thereon, and particularly had 
it done so at the point or place that plaintiff had 
been accustomed to anchor and moor his vessels, 
and cut off plaintiff’s access to said navigable waters 


from the part of his shore land best adapted for 
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said purpose and which had been so selected by 
plaintiff a long time prior to defendant initiating 
any rights to said shore lands or water immediately 
in front thereof, for the reason that the said facts 
set forth in said finding were either supported by 
the uncontradicted evidence or a great preponder- 


anee of the evidence in said cause. 


The court erred in not making conclusions of 
law I, IT and ITI, offered and tendered by plaintiff 
for the reason that said conclusions are supported 
in some respects by uncontradicted evidence in said 
cause, aud in all respects by a ereat preponderance 


of the evidence. 


The court erred in making, signing and filing 
all of that portion of the court’s finding of fact IT 
herein, which reads as follows: 


“That the said fish trap, and the whole thereof, 
including the lead line, are situate mn the waters of 
Chatham Straits and below low water mark,”’ 


for the reason that said portion of said finding is 
unsupported by the evidence and largely against 
the uncontradicted evidence and entirely contrary 
to a great preponderance of the evidence in said 


cause. 


That the court erred in making its finding of 


fact ILI, which is as follows: 


Daye 


“That defendant's fish trap does not in any 
manner interfere with the free ingress and egress 
to and from the premises hereinhefore described to 
the deep water of Chatham Straits, nor from any 
part of said premises to said water of said Chatham 
Straits; that the operation of said fish trap will not 
obstruct or interfere with the free ingress to or 
egress from the land hereinbefore deseri bed; and 
that none of the acts of the defendant with reference 
to the construction, maintenance or operation of 
said fish tran have or will obstruct or interfere with 
the plaintiff in the exercise of his right to free and 
unobstructed access to his land and every part there- 
of from the deep waters of Chatham Straits or from 
his lands, as hereinbefore described, to the navigable 
waters of said Chatham Straits,’ 


for the reason that same, in many respects, is 
against the uncontradicted evidence in said cause, 
and in all respects against the great preponderance 


of the evidence and admitted facts in said cause. 


The court erred in making conclusions of law 
IT and If herein, for the reason said conclusions are 


against law and are unsupported by the evidence 


The court erred in visiting and inspecting the 
fish trap site and waters and shore land in and upon 
which said fish trap was constructed, and the upland 
deseribed in the complaint, after the close of the 
evidence in said cause, for the reason and upon the 
eround that said visit was made by the court, or 


judge thereof, upon his own motion and after all 


98 


CO 


the evidenee and arenment of counsel had been 
made in the cause, and for the further reason that 
it appears conclusively from the record in said case 
that upon the court’s arrival at the property in 
question, the very thing which he desired to see had 
been removed, or destroved, and a new and different 
fish trap and lead constructed; and these matters 
were all taken into consideration by the court in the 
making of its findings of fact herein, and influenced 
the court in the rendition of the final judgment 
herein, and:is tantamount to depriving plaintiff of- 
his property or property rights without a trial and 
the rendering of a decision by the court, not upon 
the cause of action set forth in the complaint, but 
the substitution by the court of a new and entirely 
different cause of action and rendering a judgment 
and deeree upon the same upon his own judgment 
and without evidence, and without the plaintiff hav- 
ing his dav in comt; and the court should have 
considered the action of the defendant herein as a 
confession that the way the fish trap set up in the 
complaint was constructed, it obstructed and cut 
off plaintiff's free ingress to his upland from the 
navigable waters bordering thereon, and egress 


from such upland to said waters. 
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The court erred in hot granting the motion for 
a new trial or rehearing herein and setting aside his 


written opinion filed in this cause. 


The court erred in overruling and denving 
plaintiff's motion herein to set aside the findings 
of fact and conclusions of law made and rendered 
by the court, and granting a rehearing or new trial 


in this cause. 


The foregoing errors assigned will be considered 


in this brief under the five following heads: 


Ist. The court below erred in not finding that 
the appellant had a paramount right to the use and 
oceupaney of all of the shore lands or tide lands 
and waters in front of his upland. and a superior 
right to said fish-trap locations, as against the ap- 
pellee, irrespective of the ordinary doetrine that a 
party who owns uplands bordering upon navigable 
waters is entitled to free and unobstructed access 
from all points of his upland to such navigable 


waters. 


2nd. The court below erred in making its find- 
ing number three, found at pages 50-51 of the print- 
ed record, which reads as follows: 


‘That defendant’s fish trap does not in any 
manner interfere with the free ingress and 
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eeress to and from the prenuses herembefore 
deseribed to the deep waters of Chatham 
Sls MOl tram ais pait of #rid premises to 
said deep water of said Chatham Straits; that the 
operation of said fish trap will not obstruct or 
interfere with the free meress or egress from 
the land hereinbefore described; and that none 
of the acts of the defendant with reference to 
the construction, maintenance or operation of 
said fish trap have or will obstrnet or mterfere 
with the plaintiff in the exercise of his right to 
free and unobstructed access to his land and 
every part thereof from the deep waters of 
Chatham Straits or from his land, as hezein- 
before described, to the navigable waters of 
Said Glatt Straits,” 
3rd. The court below erred in holding that, 
under the evidence in the case, the appellant had 
reasonable aceess to the navigable waters of 
Chatham Straits, and in further holding that, as 
against the rights of the appellee, appellant is only 
entitled to reasonable access from his upland to the 


deep waters of said straits. 


4th. The court below erred in visiting and view- 
ing the premises in controversy, or the situs of the 
fish trap, after the close of the case, for the follow- 
ing reasons: (1) For the reason that the Judge did 
so of his own free will and accord, and not at the 
request or solicitation of either of the parties to the 
action, after there had been a change in the struc- 


ture or fish trap complained of in the amended and 
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supplemental complaint; (2) for the reason that the 
court misused and misapplied the information or 
knowledge thus gained, to the prejudice of and in a 
way or manner that materially affected the substan- 


tial rights of appellant. 


oth. The court below erred in not granting the 
plaintiff below a new trial or rehearing upon the 


showing made. 


ho 
—~lI 


ARGUMENT. 


We will take up the several propositions of law 
and questions of fact and present them to this 


honorable court in the order last mentioned. 


ie 


The court below erred in not finding that the 
appellant had a paramount right to the use and oc- 
cupaney of all of the shore lands or tide lands and 
waters in front of his upland, and a superior right 
to said fish-trap locations, as against any right of 
the appellee, irrespective of the ordinary doctrine 
that a party who own uplands bordering upon navi- 
gable waters is entitled to free and unobstructed 


access from the same to such navigable waters. 


ptlve fact that V. A. Robertson did, between 
October 31st and November Ist, 1908, have the up- 
land mentioned and sect forth in the amended and 
supplemental complaint duly and regularly surveyed 
under the Soldiers’ Additional Homestead Law per- 
taining to the District of Alaska, is undisputed (sce 
Mlat, p. 88, P. R). And, also, that the said V. A. 
Rohertson did thereafter, on the 8th dav of Mareh, 
1911, by a good and sufficient deed, convey to Bar- 


ron, the appellant, the upland described im said 
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amended aud supplemental complaint and desig- 
nated as U. 8S. Non-mineral Survey 804, is undis- 
puted (P. R. pp. 142-148). Ab. Barker, however, 
testifies that the deal for this property, as between 
Robertson and Barron, was closed on the first day 
of Mareh, but the deed not made out until the 8th 
(P. R. p. 314). The further fact is undisputediiiiag 
said Barron, the appellant, immediately after the 
purchase of this land from Robertson, diligently 
proceeded in the United States land office to obtain 
a patent, and, at the time of the trial, had furnished 
all necessary proof to obtain patent (P. R. pp. 101- 
102); and the court has found that the appellant 
was, at the time of the trial of the case, the owner 
of the premises and land contained in said U. S. 
Non-mineral Survey 804 (P. R. pp. 50-51). The 
fact that the Alaska Packers’ Association, a cor- 
poration, had fished the fish-trap location in contro- 
versy, prior to 1910, is also an adniitted Tact megs 
case (P. R. p. 517). Further, it is nncontroverted 
that Barron purchased whatever rights the Alaska 
Packers’ Assoriation may have had in and to said 
fish-trap location, and, in 1910, drove some piles 
upon ‘the location in question, and -placed a notice 
thereon claiming the site as a_ fish-trap location 


CP. R. p. 316), and this notice and piles were still 
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upon the ground when the defendant Alexander, In 
1911, invaded the premises and location in conutro- 
versy, Alexander was also notified that Barron in- 


tended to fish this location the vear of 1911. 


The land department held, in the case of North- 
western Fisherics Company, 39 L. D. 598, that an 
approved survey for a Soldiers’ Additional Home- 
stead location constitutes, in advance of the filing 
of application in the local land office, ‘‘a legal ap- 
propriation under the public land laws,*’ and it con- 
fers ‘‘legal rights’? within the meaning of those 
words, within the proclamation creating the forest 
reserve. Ina later case decided by the secretary of 
the interior, it has been held that, when a party 
enters upon public lands subject to appropriation by 
the exercise of the rights conferred under the Sol- 
diers’ Additional Homestead Serip Act, and com- 
mences a survey thereof, and prosecutes his pro- 
ceedings to a patent with diligence, the homestend- 
er’s rights relate back to the time of commencing 
the survey. In other words, simply the commencing 
of the survey segregates the land sought to be pat- 
ented from the public domain, providing patent pro- 
ceedings are prosecuted with diligence. This case 
me have not at hand, but will present it to the court 


on the oral argument. . However, in the case before 
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the court, the survey, field notes, plats, and so forth, 
had all been passed upon and approved bythe sur- 
vevor general of Alaska before the appellee at- 
tempted to initiate any right to the fish-trap loca- 
tion in question; and this brings appellant’s case 
divectly within the doctrine laid down in 39 L. D. 
This being true, Barron’s rights in and to his up- 
land and right-of-way to deep water dates back 
either to October 31st, 1908, the time of the, com- 
mencement of the survey by Robertson, or June 
16th, 1906, the date of the approval of the same by 


the survevor general of the District of Alaska. 


On June 26th, 1906, congress passed ‘An act 
for the protection and regulation of the fisheries of 
Alaska’’ (Act of June 26, 1906, ch. 3547; 34 Stat. L 
478; p. 22, Federal Statutes Annotated, Supplement 
of 1909). The fourth section of said act provides, 
among other things, “It shall be unlawful to lay 
or set any seine or net of anv kind within one hun- 
dred vards of any other seine, net or other fishing 
appliance which is bemg or which has been laid or 
set in any of the waters of Alaska, or to drive or 
construct any trap or anv other fixed fishing appli- 
anee within six hundred yards laterally or within 
one hundred yards endwise of any other trap or 

9 


fixed fishing applance.’’ This statute was not called 


ol 


to the attention of this honorable court in the case 
of Columbia Canning Company us. Hampton, 161 
Fed. 60. We contend that congress, bv the passage 
of the act in question, recognized the right of parties 
to fish in Alaskan waters by means of fish traps, and 
so forth, and furnished a protection to anyone who 
has commenced the construction of a fish trap or 
initiated a right to a fishing trap location, and the 
foree and effect of the statute or act in question is 
tantamount to granting the privilege of building and 
constructing fish traps in the waters of Alaska, and 
that any person who has imitiated the mght to a 
fish-trap location or commenced the construction of 
a fish trap, if prior in time, will be prior in right. 
The appellant in the case before the court was prior 
in time, by reason of having purchased the location 
in question from the A. P. A. Co. and driven some 
piles and placed a notice thereon, and for these 
reasons, we contend, that, leaving out the question 
of an upland owner being entitled to free access to 
navigable waters bordering upon his land, Barron 
in this case has a prior right to the fish-trap location 


as against Alexander, the appellee. 
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Jk 


The court below erred in making its finding 
number three, found at pages 50 to 51 of the printed 
vecord, which reads as follows: 


“That defendant’s fish trap does not m any 
manner interfere with the free ingress and 
egress to and from the premises hereinbefore 
described to the decp water of Chatham Straits, 
nor from any part of said premises to said deep 
water of said Chatham Straits; that the opera- 
tion of said fish trap will not obstruct or inter- 
fere with the free inyress or egress from the 
land hereinbefore described: and that none of 
the acts of the defendant arith reference to the 
construction, maintenance or operation of said 
fish trap have or will obstruct or interfere with 
the plaintiff in the exercise of his right to free 
and unobstructed acecss to his land and every 
part thereof from the deep waters of Chathaini 
Straits or from his land, as hereinbefore de- 
scribed, to the navigable waters of said Chatham 
STTUIES 


We take the position that the above finding of 
the court is absolutely against the great preponder- 
ance if not the uncontradicted evidence and testi- 
mony in the case, and, to prove this to this honorable 
court, we have to take the laboring oar. Hence, it 
will he necessary for us, in order to plainly and con- 
cisely present our view of the case in this respect, to 
quote considerable of the testimony of the various 


Witnesses who testified, and think that we will be 
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able to show to the court, beyond any peradventure 
or controversy, that we are right, not only from the 
testimony and evidence of all of the witnesses who 
testified in the case coneerning the matters set forth 
in said finding of fact of the court, but by the ad- 
mission of the appellee himself, when the case was 


ealled for trial. 
John W. Dudley, formerly register of the 


United States Land Office at Juneau, Alaska, was 
called as a witness on behalf of plaintiff (P. R. 
120 to 140). 


This last-named witness testified, among other 
thines, that he had been upon the upland embraced 
within said Survey No. 804, and had observed the 
fish trap constructed in front of said upland and 
fied 1 was all in front of said upland, that the plat 
marked Exhibit ‘“D,” being plaintiff’s exhibit, ap- 
pears to show the trap as it was located and about 
the position it ocenpied on the ground (P. R. 132- 


123). 


On page 133 is the following question and an- 
swer, namely: 


“Omitouwe | will ask vou, Mr? Dudley, when 
vou were out there (upland) at this time if you 
noticed as to whether or not the lead from the pot 
and fillers (spillers) and heart of the trap that was 
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being fished upon the ground extended out to high- 
tide mark, low-tide mark, or the upland, and how, 
far at did extend? | 


A. When I was upon the ground the piles did 
not extend up to low-water mark. I should judge 
it was about half tide when I was there, if I remem- 
ber right, and there was some distance of water he- 
tween the piling and the shore, but there was a cable 
stretched up to where, I should imagine, was the 
high-water mark, and that was supported bv a cross 

5 : ; : 
or shear, leading over this and anchored to some 
point apparently on the upland.” 

Llovd G. Hill, a witness on behalf of plaintiff, 
testified at said trial that he was a witness amie 
preliminary hearing of this cause when a temporary 
restraining order issued herein was dissolved; that 
prior to being called as such witness at such pre- 
liminary hearing he had been upon the ground em- 
braced in U. S. Non-Mineral Survey No. 804; that 
at said preliminary hearing he identified plat 
marked Exhibit ‘‘C’’; that he prepared said plat 
from an actual survey upon the ground (said plat is 
marked Exhibit ‘*C” and “‘E"’, “C™ being themes 
hibit letter at the preliminary hearing and “HE” 
the exhibit letter on the trial). (See P. R. 145 and 


‘also plat on following page.) 


This witness further testified that he deter- 
mined the corners of the clann and located the 


position of nearly all the piles, and that the piles 


o= 
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extending towards the shore and nearest to the shore 


were determined accurately (P. R. 146). 


That he made an actual survey of the fish trap 
Pe means of a transit, chain and tape lme (P. R. 
eLS:) 


On page 149 of the record it appears that this 
witness went on the ground and obtained the data 
contained in the plat marked Exhibit ‘‘E’’ on the 
98th day of March, 1911, and on the following page 
of the record he states that at that time the number 
of piles driven in said trap was forty-three; that at 
said time the lead of said trap extended to a point 
marked on said plat ‘‘ebb tide,’ and that at said 
time the entire length of said fish trap was about 
two hundred and fiftv feet (P. R. 151; plats re- 
ferred to hevein are on pages 147 and 164 of the 
record and were marked Exhibits ‘‘E’ and ‘‘D”, 


respectively, on the trial of this cause). 


On pages 151 and 152 the position of the objects 
marked on said plat as bare rock and recf he lo- 
cated by traverse, and that the entire length of said 
fish trap on March 28, 1911, or at the time of the 


yvelinuinary hearing, was two hundred and fifty fect. 
. 0a) e 


It further appears from Mr. Hill’s testimony 


on pages 152 and 153 of the record that at said 
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time, viz., on March, 28, 1911, and at the time of the 
preliminary hearing, that a straight line drawn from 
the westerly boundary line of said Survey 804 into 
the waters of Chatham Straits would bring the 
nearest pile of said trap to said line so prolonged 
within a distance of about two hundred feet; that 
a prolongation of the easterly line of said survey 
out into the waters of Chatham Straits would bring 
the nearest pile of said fish trap to said ne so pro- 
longed within a distance of about four hundred and 
sixty fect. That the entire water front of said Sur- 
vey 804 by a straight line is 788.7 feet, and the 
meander line of said survey along the water front 
approximately 800 fect (CP. R. 152 and 153). 


On pages 153 and 154, the witness testifies to 
soundings made by him in the waters of Chatham 
Straits in front of said Survey 804 on March 28, 
1911, or just prior to the time of a preliminary 
hearing in this cause, and states that at said time 
there was 21 feet at the northwest end of the trap, 
and up to the line of the lead, as the lead existed at 


that time, continued 16 feet. 
‘By tHe Court: That means ebb tide. 
WW) Yes, sit) (PR. lot) 


Q@. Sixteen feet at the end of the lead as it was 
then constructed ? 


BY) 
—~| 


ey. Ves, sir, 


Q. Now, then, did vou male any examination 
at that time to find out the condition, Mr. Hill. of 
the ground that was covered with the water and as 
to whether or not there were boulders there or any- 
thing of that kind? 

Peewee sit, I cal sav, ves, sir. Of Tours, 
pretty, hard to tell anything below the surface of 
the water, but ground between low water and high 
Beaiger was very “voeky, large boulders, three or four 
feet high.”’ (P. R. 154.) 


This witness further testified that he again 
visited the premises about a vear later, namely, on 
March 10th or 11th, 1912, which was a few days 
before the trial of this cause, and with reference to 
the changed condition of the fish trap, ete., states 
as follows 

‘*@. This vear? 

A. Yes, sir. 


Did you make any other observations as to 
the fish trap that was then standing upon the ground 
and also make other soundings or anything of that 
kind ? 

A. I did; ves, sir; I made other soundings 
miere. 


@. Who was with vou? 


A. Well, there was Captain Mason and the 
deckhand on the ‘Anna Barron,’ named Steve, I 
dont kuow his last name; Mr. Barron, and Mr. 
Barron’s two pilers—I think two piledriver men. 


OO 


Q. Now, I will hand vou Wh. Hill} lanai 
Exhibit ‘D’ for identification, which Mr. Dudley 
testified concerning, and ask vou who drew this ex- 
hibit ? 


A. I drew this map. 


@. How did vou get the data from which you 
drew the map, Mr. Hill? 


A. Well, I had the notes from the former sur- 
vev and what additional notes I wanted to take I 
made them from actual survey upon the ground. 


Q. Who, if anv one, aided von in making the 
soundings at that time? 


A. Why, Steve, the deekhand on the ‘Anna 
Barron,’ and two pilers and myself the last (imi 
and the first time Captain Mason and Mb. Barron. 
We were all present in the boat. 


@. Now, this map and plat whieh yow lave 
marked ‘D’ for identification, is just the same so 
far as the data thereon placed as is on Plaintiff’s 
Exhibit ‘E,’ that is, se far as they are extendediam 
Exhibit ‘1’? 


A. Yes, sir: I think so. 


Q. Then, vou made some additional measure- 
ments and—how, Mr. Hill, did vou find the strue- 
ture that you had seen upon this ground, called the 
fish trap, on vour previous trip, with respect 167m 
one vou found when vou made this trip last week? 


A. Well, the first time I was there the fish trap 
was more or less incomplete. 


Om ect 


A. The pot and the spiller and the heart—those 
things they were not nearly as uniform as they are 
now, and the lead dine as it extended from the near- 
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est end at that time toward the shore a distance of 
261 feet. 


Q. How manv more piles are there in that lead 
than was there at the time that vou testified upon 
the hearing of the motion to dissolve the temporary 
restraining order? 

A. How many more—there is 14 piles, has been 
io. Tt think. 
Q. Yes. 


A. One is out. 


@. And where they have been driven with re- 
spect to the end of the lead that vou found, as vou 
have testified to, and as it is marked on Exhibit 
‘HK —where were thev driven with respect— 


A. They had been driven on the line of the 
lead as it then existed in a northeasterly direction 
toward the shore. 


@. Then it extended 261 feet in further toward 
the shore than it did when you were out there on 
that other trip? 


A Ves, sir. 


@. And how many piles did vou say had been 
mit there? 


A. Fifteen.” 


On page 158 of the record, this witness testified 
that he made soundings from the east corner of the 
fish trap over to the bare rocky poimt (shown on 
plat Exhibit ‘°D’’), and from that point ran back 
a line of soundings toward the pile nearest in-shore 


of the fish lead. From that pile a range of sound- 
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ings were made on a line through to what is known 
as U. 8. Non-Mineral Monument No. 804, simply as 
fixing the position of the soundings. <All these 
soundings were taken at low water on March 11, 
1912, and are marked on Exhibit ““D”. That wit- 
ness found the depth of water at the pile nearest 
the shore to be eight feet; that the stage of the tide 
would be low water at 1:50 in the afternoon and 
soundings were commenced at 12:30 and completed 
about one o’clock. That the June tides would be 
lower probably by six fect (600 feet in record in- 
correct) than the March tides; that at the lowest 
tide the depth of water where the last pile in said 
lead, or the pile nearest the shore, the water would 
not be more than two feet deep (P. R. 158-159). 


This witness further states that the ground 
abutting the water front of this claim is a steep, 
rocky bluff on the easterly portion, with the excep- 
tion of a very little corner at the extreme ser 
which is rather good ground; that on the westerly 
end at low tide the area between low and high tide 
is covered by large boulders and rock, but at ex- 
treme high tide there 1s quite a gravelly beach on 
the westerly side (P. R. 159-160). 


Further testifying, the witness states that a 


prolongation of the lead line would intersect the 
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shore line at a point 172 feet from the east corner 
of the claim; that this 172 feet is very rough ground 
and the banks quite bluffy and steep. That a pro- 
longation of a line from the westerly boundary of 
said upland out into deep water to the nearest pile 
of the fish trap would leave a space on the westerly 
end of said claim of about 100 feet (P. R. 162); 
that this end of the upland is covered by large 


boulders. 


It also appears from this witness’ testimony 
that at the time of the preliminary hearing, by a 
prolongation of a line extending from the most 
westerly pile of the trap to intersect the upland left 
a space on the westerly end of said survey 804 of 
‘about 200 feet. So that between the time of the pre- 
luminary hearing and the trial of this cause such 
change had been made in said trap as to reduce the 
space, by a prolongation of the westerly end line to 


intersect the trap as aforesaid, to 100 feet. 


Further testifying, the witness states that on 
March 11, 1912, the distahee from the pot and 
spiller and the lower end of the trap to the object 
marked on the plat ‘reef’? was 365 feet (P. R. 
162-163); and the same distance from the object 


marked on the plat as rocky point (P. R. 162-163). 
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That the reef and rocky point were bare, and 
there was a passageway between the reef and the 
bare rock, and witness could hardly go through such 


passageway with a row boat, ete. 


That the soundings shown on exhibit marked 
“PD” are correct (P. R. 164). 


That the entire length of the trap on Mareh 11, 
1912, was 520 feet, as against 250 feet at the time 


of the preliminary hearing. 


Upon cross-examination this witness testified 
that he fixed the line at low fide at three or tems 
different points, namely, at the prolongation of the 
east boundary of the claim, the prolongation of the 
west boundary to mean low water and at the point 
marked 250 feet on the plat from the shore into the 
lend (GE, SUD). 


James T. Barron, the plaintiff in this Gage 


testified as a witness in his own behalf: 


That he is the president and the principal stock- 
holder of the Thlinket Packing Company; that said 
company has a cannery ai Punier isay2 Alaska ; 
that Funter Bay appears on chart marked Exinibit 
“B,” and is the place where said cannery of ie 


Thlinket Packing Company is located; that Punter 
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Bav is distant from survey No, 804 about five miles 
eo ik, isi and 189). 


ieee saul vernery at Punter Bay has a 
eapacity of 3,000 cases of salmon per day; that fish 
traps are used by said company to catch salmon for 
the purpose of supplying the cannery with fish 
ee ik. 191). 


That the principal part of the piles used in the 
construction of the company’s traps are obtained 
down Chatham Straits, Peril Straits and Fresh- 
water Bay; that they go down near the ground em- 
braced in Survey 804 for said piles; that in 1911 
they used 1,100 piles for fish trap purposes; that 
all of said piles were brought from a point south of 
the ground contained in Survey 804, except some 
on the beach; that they used a tow-boat for the pur- 
pose of towing piles, and that the ‘Anna Barron” 
and the ‘‘ Buster,’ two boats belonging to plaintiff’s 
company, are used fer the purpose of towing piles 
for said Thlinket Packing Company (P. R. 194). 


Plaintiff further testified that he first became 
acquainted with Survey 804 several vears ago when 
Captain Crockett was captain of the hoat; that said 
Crockett used to run in there in a north wind for 
anchorage (P. R. 195). 
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Witness testified that he purchased any and all 
claims which the Alaska Packers’ Association had 
in fish-trap locations in front of said survey about 
the time he purchased the upland, or rights of V. 
A. Robertson in the upland; that prior to said time 
he had a lease to said fish-trap location from the 
Alaska Packers’ Association; that at the time he 
leased the fish-trap location, which was in 1910, he 
intended to use the upland as a fishing site, but 
found the same had been taken up by Victor Robert- 
son, and so on March the Sth, 1911, obtained a deed 
from Robertson for said upland embraced im said 
Survey No. S04 (P. R. 202). 


“@. Prior to this time did vou know @isaiae 
whether or not this was a place for anchorage and 
harbor also? 

A, Oh, ves. 

Q. Then, did vou cause anything to be done 
in regard to indicating vour claim to this property 
before vou went below in 1910? 

A. Well, I gave orders to drive piling there, 
which I did in the spring of 1910, also to hold the 
ground and gave notice that I claimed the right of 


a fishing site there, ike it has been the eustom.”? 
(esvany UB), 


Witness further testified that he put up a notice 
with his name and that it was a trap location (P. R. 
205) 
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This witness corroborated the testimony of Hill 
and Dudlev with reference to the web running from 
the lead of the trap being fastened to the shore, ete. 
ae. Rk. 206 


Also, that the harbor in front of said upland is 
protected against north winds, ete. (P. R. 217). 


“Q, Now, Aly. Barron, I will ask vou from 
your experience * * * with these cannery 
steamers * * * suppose this man Alexander 
(the defendant) had only coristructed his trap with 
the pots and spillers, ete., as they ave indicated upon 
this Exhibit ‘E’ and extended his lead up to where 
he had it when the temporary restraining order in 
this case was dissolved, being the little cluster of 
piles just opposite the words on this plat ‘Barron’s 
Piles,’ now cut off—f will ask vou as to whether 
or not a structure of this kind would obstruct the 
entrance of steamers the size of the ‘Anna Barron,’ 
‘Georgia’ or other steamers that may go in there, 
from the entrance to this harbor and the upland? 


A. It would be quite dangerous to go through 
there at times, especially when the tide or the winds 
Poeenlowime, ~ ~ *° (P, R. 217-218). 

his witness testified that with a fish trap in 
front of the upland embraced in Survey 804 it 
would be impossible to go in there with the *‘ Anna 
Barron’ and anchor with a raft, etc., even as the 
trap was constructed at the time of the preliminary 
meamme (PR. 219). 


This witness also testifies that he visited said 
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survey with Mr. Hill when soundings were made 
by Hill; that he saw the soundings made at the last 
pile nearest the shore and the depth at that tine 
was cight feet; that this was an hour before low 
tide. 

‘‘Q. I did ask vou if there was any chance, Mr. 
Baro, Cy en though there was no web ever been 
strung between that last pile and the upland, for 
any size of gasoline boat, or any other boat, to nayvi- 


eate between the upland and that pile at ordinary 
low tide? 


A. No; a small gasoline boat could go there. 
Thiee big boulders there, probably three or four 
fect long, high; they entirely close up along in be- 
tween, entirely; along the shore line vou night get 
2 depth of, say, four or five fect and get on top of a 
boulder and you’d have three or four or five feet 
lesson water (Pr. in 222). 


Q. I understand when vou was out there at 
ordinary low tide that was entirely closed up from 
that pile on up to the ordinary line of high tide. 


rae aa 


@. No chance of getting through there unless 
vou ran through his trap? 


SIN GBs 18. ne 


Witness states that the ‘‘ Anna Barron’ is 90 
feet mm length and draws 814 feet of waicr (igs 
225); that the only place for landing boats, e1ey 
in front of said survey is about opposite the cabin 
near the westerly side line of said survey (P. R. 


oye e 
Dy, 
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“Q. There is about three hindied or four hun- 
dred fect near the westerly end line? 


A. Northwest corner. 


Q. Yes; of vour claim, and that will be a place 
for landing, and so forth? 


peeowes, (CP. Ry 223). 


Witness further testified that if he desired to 
wharf out, that this trap, as constructed by Alex- 
ander, would prevent his so doing. 


> Now, FE wall ask von, Mr, Barron, what is 
it that makes this ground m1 and about this trap 
and between the trap and the peninsula marked 
‘bare rock’—what makes that better anchorage 
ground than this out to the eastward of that? 


A. Because vou are closer to the lea shore. 
Ce. RK. 260-261.) 


Q. Now, Mr. Barron, von testified, I believe, im 
answer to a question of Mr. Jennings’, about how 
far vou would have to anchor out from the upland 
of this Survey 804 in case that vou would go in 
there with a steamer like the ‘Anna Barron’ and 
with a tow of logs? I don’t know whether vou 


answered that clearly or not. 


A. You couldn’t go there at all; impossible the 
way the trap is completed, completely cuts vou out 
Biihe harbor, (P. R. 263.) 


@. Indicate 


A. The course of the trap is right aeross the 
Becbor there. * * *" (P. R. 263.) 


how is that, Mr. Barron? 


Fred Barker, a witness on behalf of plaintiff, 


testified: That he is the superintendent of the 
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Thlinket Packing Company and that the plaintiff 
elosed the deal with Mi. Robertson to purchase the 
latter’s rights in the upland embraced in Survey 
804 on the first day of March, 1911 (P. R. 314). 


That he is acquainted with the defendant; saw 
him on March 14 (1911) on a pile driver at the fish- 
trap location in front of Survey S04 (P. Reais 


That on said date at said place had a conversa- 
tion with the defendant, and the defendant asked 
witness if certain location piles were Myr. Barron’s 
piles, and witness stated they were and that there 
was a notice nailed wpen the pile, and the defendant 
answered that he would respect that but expected to 
be enjoined and would fight it out in court (P. R. 
Sieole)s | 


That he was a witness upon the preliminary 
hearing; saw the fish trap prior to the prelaminary 
hearing, and that the defendant had since said hear- 
ing driven about forty-three piles (P. R. 319); that 
defendant Alexander testified upon the preliminary 
hearing that his trap was completed and that he 
would drive no more piles inshore from the lead as 
it was then (P. R. 329). The witness saw the fgg 
trap again on April 7, 1911, and there were nearly 


eighty piles in the trap altogether, and the trap was 
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260 feet longer in toward the shore. That he was 
present when Mr. Hill made the soundings on 
March 11, 1912. and the figures shown on the plat 
marked Exhibit ‘*D” are correct (P. R. 335). That 
the most practicable and best place to build a wharf 
is from a point in front of the eabin on the upland 
and that to build such wharf from said point would 
intersect the fish trap of defendant (P. R. 337). 


T. H. Mason, a witness on behalf of plaintiff, 


was ealled and testified: 


That he was a master mariner, and had fol- 
lowed the sea most of his life; that he 1s well ac- 
quainted with the waters of Alaska; that he had 
been running on the inside passage to Alaska for 
the last twenty-five vears as master of a vessel 
ek. sti). 


That he had been all over the waters of South- 
eastern Alaska, and knows I*unter Bay and_ the 
Funter Bav cannery, ete. That he is at present 
master of the ‘‘Anna Barron,’’ a steamship engaged 
in the fishing business, towing trap piles, lighters, 
ete, and is one of the cannery tenders of thie 
‘Thlinket Packing Company; that he has heen mas- 
fer of the ‘“‘Anna Barron’’ for three vears, and 


oe 


during that time said ‘*Amna Barron” has been 
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engaged in towing fish, ighters, piledriver and piles 
(P. R. 348-349). 


That south of Funter Bay towing has been con- 
fined to Kelp Bay and Peril Straits. That he knows 
Survey 804; that the cove or little harbor in front 
of said survey is a good harbor against northerly 
winds and northwesterly winds; coming to the 


northward it is an excellent harbor. 


That he has had oceasion to go into said harbor 
with a tow of piles from Kelp Bay (P. Rajsoige 
that this harbor is much nearer to the cannery than 
Hawk Inlet and more convenicnt to go in there when 


on the way to the cannery, ete, (P. R. 351). 


This witness corroborates Hill and Barker with 
reference to the fish trap as constructed in March, 
1911 (P. R. 355): that he was present at (he }pmas 


liminary hearing and heard the defendant testify. 


This witness was asked a question as to whether 
or not the defendant testified at said preliminary 
hearing that his trap was completed; objection was 
taken and allowed, to which plaintiff excepted (CP. 
R. 359). 


This witness fully corroborates the testimony 
ef the other witnesses on behalf of plaintiff with 


refeyence to the changed condition of the lead of 
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said fish trap between the date of the prelimimary 
hearing and this final hearing (P. R. 350); also that 
the defendant had his line or wire fixed to the last 
mile and a shear on the beach and the web was 
attached to the wire and hung down to the water 
fe. KR. 361). 


Witness also assisted in making ,the soundings 
pa fully cortoborates Mr. Hill and My. Barker 
me RK. 362). 


“Q. Now Captain, I will ask you if vou have 
meer had anv experience in leading in there—in 
making soundings on the right hand side of the 
lead of the trap as you come into Barron’s claim 
SOL? 


A. I have paid particular attention to the suhb- 
ject out to 600—from 500 to 600 vards north from 
this trap to the eastward, and I sound the bottom 
and I know, if I have anv judgment, that it was— 
that the lead would strike, it was rocky and the 
hearer [ approached the trap from the east the less 
Focks I had to contend with (P. R. 363).” 


Witness further testified that the bottom, to the 
east of the trap, so far as his judgment is concerned, 
“provided vou are to anchor or to drive piles, this 
fecon t think you can drive in the ground * * * 
beeause the bottom there is rocky and there is a 
shelf of rock making off, ght off here * * * 
making off from the wpland in a westward direc- 


tion at right angles to this plat’’; that in taking a 
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steamship into this harbor he would anchor between 
what is called the bare rock and the row of Barron 
piles, provided the fish trap was not there (P. R. 
364-365). 


This witness corroborates the testimony given 
by the witnesses that would be impossible to go into 
this harbor with a tow of logs without running into 
theenonecrape IP) ha 363), 


This witness fully corroborates Hill’s testimony 


CONCe Mino Ne Mies, Chm (least 


By tHe Cover: “Now Captain, | woulda 
vou to tell me all the reasons vou know against the 
feasibility of the construction of a wharf from the 
end—from the easterly end of this survey out to 
deep water?”’ 


A. Well, simply, Your Honor, just as I stated 
before. You have an abrupt bluff that makes up 
high, it shelves down as far as I’ve seen below water, 
nothing but rocks to the low water mark. Now, 
what is bevond that we have found hard hottom, 
and I don’t know whether is rocks or not. Some- 
times vou can put a pile on and drive it, it will go 
down a foot and strike hard bottom and then vou 
ean get it no further; but this place here which I’ve 
just represented, that is certainly an abrupt bluff, 
and it is almost impossible at high water to walk 
past this place unless you get up on the timber land. 


Q. Now, I have asked vou, Captain, to state all 
the reason—I want all the reasons without putting 
any suggestions to vou against the feasibility of the 
construction of a wharf at any point beyond the 
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lead line of the defendant and the prolongation of 
the easterly end line of plaintiff's? 


A. I thmk I have stated my reasons for not 
building a wharf there. 


9 %* * * % * aS % * * 


@. And those ave the onlv reasons von know of 
against the feasibility of a wharf at that place? 


A. Well, it is not—a wharf built there wouldn’t 
be as secure there for safety as one here. 


% * % % * * %* * % oe 


hire. Winn: The Court wants all the reasons. 


A. For the first place, there is a good tide here 
and in the second place, I think, with a southwest 
wind we have the lenger reach to dvaw, and here 
maybe 500 feet from this place the wind does not 
have tlie effect that it would here.’?’ (P. R. 410- 
411). 


The witness being further questioned by the 
eourt testified that it would cost a good deal more 
to put a wharf from the point indicated by the 
court and further, that he doesn’t think a wharf 
eould be constructed, with any safety, from the 
bluff out to the westward; that it is impracticable ; 
also, in answer to a question by the court, the wit- 
ness testificd that the place indicated by the court 
would not be a good place to build a wharf for the 


further reason the more ‘‘you get this way’’ the 
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more you have to contend with the wind from the 
northwest and west. (P. R. 413). 


Cap. Thornton testified on behalf of plaintiff: 

That he has followed steamboating for nearly 
twenty-five years; has served in every capaci ails 
to captain; that he is at the present time master of 
the steamship ‘‘Georgia’’, (a passenger and freight 
steamer) running between Juneau and Skagway and 
Juneau and Sitka, Alaska; that he knows Funter 
Bay, also the little harbor or cove in front of Sur- 
vev 804 (P. R. 416-417). 


That he has known said harbor for a good many 
vears; that he has noticed the winds as they blow 
up and down this shore (Chatham Straits), especial- 
lv the northeast wind: that the stiffest breezes he- 
tween Hawk Inlet and Funter Bay is beyond the 
little bight (harbor in front of Survey S04) to the 
mon cline or THe (lees le 


That he has seen the fish trap of defendant as 
constructed at the time of this hearing or trial; 
that the manner in which it was constructed, with 
a eable strung from the last pile nearest the shore 
and attached to something bevond the line of or- 
dinary high tide, or say, between the hne of oF 


dinarv high tide and the low tide would, in the 
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estimation of the witness, elose the ingress and 
eeress to and from the upland cimbraced in survey 
oo (P. R. £20-121). 


Corrohorates witnesses concerning the wind, 
ete. (P. R. 423). 


“Q. Now Captaim, from what vou saw and 
know of this little cove out there in front of Bar- 
ron’s. property would it, in your judgment, be pos- 
sible to maintain a wharf in there so that vou could 
have ingress and egress to and from that wharf to 
the upland of Barron with this fish trap there con- 
structed the way it is? 


A. No, sir: I certainly wouldn't take a vessel 
mside of that fish trap.”’ CP. R. 432). 

Testifies that if the depth of water at pile of 
trap nearest the shore was eight fect on Mareh 11 
(1912) that at extreme tides there that would he 
about seven feet plus these soundings less; that would 
make it less than one foot depth of water at extreme 
low tide at nearest pile to shore (P. R. 434-435). 


Charles Carlson called as a witness on behalf 
of plaintiff, testified: 

That he is pilot on the steamship ‘‘Georgia”’; 
that he has seen the fish trap of defendant in front 
of survev S804, and that the same obstructs the 
entrance to the upland embraced in said survey 


(P, R. 438-439). 
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(. J, Alexander was called by plaintiff as a 
witness and statement made by counsel that he was, 
of course, an adverse witness, being the defendant 
in the case (P. R. 448). 


“Q@. Didn't vou testify, Mr. Alexander, on the 
niger for a dissolution of the temporary restrain- 
ing order, that the most feasible and practicable 
place, or substantially to that extent, to land on 
this upland was along this sandy beach Just where 
1 have™ indicated® (near the words ‘‘mean and 
high’’)? (CP. R. 449). 


A. Well, IT wouldn’t commit myself, Mr, Winn. 
T wouldn't deny that, this question, for the reason 
that the preliminary hearing was a vear ago and I 
was on the stand for three or four hours and was 
asked a great many questions. The lawvers put in 
that testimony and inv mind is not clear on all the 
things. Iw ouldn't deny it. (P. R. 451). 


‘Q. Well, now, didn’t vou testify upon that hear- 
ing for the dissolution of that temporary restralming 
order when the following question was put to vou 
in this manner, didn’t vou answer it as follows 
“Q. On both sides of ‘this little bay, it is rocky?” 
You auswered: ‘Very rocky formation; ves, si.” 
Now, did vou answer that question that way? 


A. I think possibly I may have; ves, sit)” 
452). 

Witness testified that he completed the trap as 

near as he remembered, a few days after the disso- 


lution of the restraining order (P. R. 457). 


That he extended the lead towards the shore 


200 feet or more after the dissolution of said re- 
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straining order (P. R. 459). 


BOs Now, Sir. ee... vou know upon the 
heaving to dissolve the restraining order that the 
question that was being tried then was as to whe- 
ther or not vour structure as vou had it then built 
obstructed the free ingress or egress in and to the 
property of Barron from the deep Wesel Ol nie 
You know that was the question that was being 
tried ? 


Pee ves. sil, (CP. R. 462). 


Q. Now, then, vou at that time only had the 
portion of vour fish trap constructed that is indi- 
cated on this Exhibit ‘*D”’ that extends from what 
is marked upon here ‘‘ Barron’s Piles’’ down to this 
word along here *‘Alexander’s Piles’’—that is the 
only length of the trap that vou had constructed at 
that time, wasn't it? 


Wee vcs. cir, (CP. R. AG2). 


Q. Now, then, since that time vou bad the piles 
put in that are indicated in black lines here that 
extend out toward the shore, didn’t vou? 


Pee vecwcit. (FP, Rh. 463 


OmeNto. then, isnt it a fact; Mir Nlexander, 
that vou testified on that application that the reason 
Why vour trap as it was then constructed didn't 
interfere with boats going in and turning around 
and coming out up to Barron’s property was because 
that lead was some where 250 + or 300 feet from the 
shore line. 


A. Well, I don’t remember that question asked, 
Mir. Winn, as it was put to me. IL do remember a 
question that was asked me regarding the opening 
in there. I testified that. I do remember, that I 
could not drive the piles SI ani SEND RAC NV e Diese aa levee ce 
463). 
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Witness testified that the trap is obstructing the 


access and egress to that portion of the claim cover- 
ing the front of it (P. R. 467). 


Also that he may have testified at the prelim- 
inary hearing that the trap as then constructed 
didn’t interfere with the ingress and egress to and 
from the upland belonging to the plaintiff because 
the end of the lead was some 500 or 600 feet from 
the shore (P. R. 468). 


Witness being asked the question as to what 
portion of the upland his fish trap obstructs the 
ingress and egress to and from the navigable waters 
of Chathain Straits, stated as follows: | 


‘*T would say that the trap obstructs that por- 
tion of the claim or the access or egress to that 
portion of the claim which the trap covers, taking 
a right angle from the meander line of this claim 
out on either side of the trap. With that line vou 
would have 200 feet or 409 feet 01 600 feet, I would 
sav the trap obstructs that much of the frontage.”’ 
Cai 11). 


@. Well, now, isn’t it a fact that the iiroem 
natural place and feasible place for landing on Bar- 
ron’s property is along on that beach just within 
that distance which vou have just now described?” 


Witness answered the foregoing question by ~ 
Saving that itewould not en 1s ine 


‘*@), Now, let me ask vou, My. Alexander, if the 
following question wasn’t put to vou on the exami- 
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nation on the hearing for a dissolution of that tem- 
porary injunction and you answered it as follows? 
“Well, isn’t vour trap constructed in a sort of cove? 
A. Yes, right in a sort of cove. Q. Now, isn’t that 
the most natural place for the landing of boats in 
fot cove A, Yes.’ CP. R. 472). 


Witness admitted he had so testified on the 
preliminary hearing of this cause (P. R. 472). 

Witness admits that since the driving of the 
additional piles on the lead of said trap towards the 


shore that he does not contend that a boat the size 


of the ‘‘Georgia’’? would be able to go in there and 


circle around (P. R. 507). 


The witness on direct examination was pro- 
pounded the following questions by Mr. Winn: 


“Q. Task vou if it is not a fact that vou said 
awhile ago to Mr. Cheney that the reason why you 
continued this lead out the distance von sav you did 
after the hearing on preliminary injunction was 
that vou followed the advice of vour attorneys in 
this respect 2 


A. That is what inspired me to try to continue 
fecs, Sil. 

Q. And they advised you that Mr. Barron did 
not own that upland and that vou had just as much 


right even to drive clear onto the upland as Barron 
had ? 


A. That was the substance of their advice; ves, 
Sir. 

Q. Now vou did testify on that hearing, [hear- 
ing to dissolve preliminary injunction], however, 
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did vou not, Mr. Alexander, that it was impossible 
for vou to drive any more piles out 1 that direction 
along that lead line? 

A. That I believe, ves, sir; I testified to that as 
my opinion at that tine. 

Q. Then vou did think at that time that your 
trap was complete, didn’t vou? 

A. Yes, sir. 

Q. And you testified that vour trap was then 
complete, didn’t vou? 

A, No, I don’t believe I did; that if was com> 
plete, with the exception of a portion outside, Ab. 
Winn. 

Q. Yes, complete with the exception of those 
eight piles you were going to put i? 

A. Yes, I think so.’’ (P. R. 504-505), 

**Q. Do vou know how many feet, Ma, Alexe 
ander, that vou continued the driving of those piles 
that is indicated on this map, Exhibit ‘B’, from the 


piles, ‘Barron’s Piles’, out to the end of the piles; 
have vou ever measured that? 


A. I don’t think that I ever measured that ad- 
ditional distance that was covered there. 


Q. Well, now. Mr. Hill measured it and the 
testimony here is that it is 261 feet. Do vou \want 
the court to understand that that 1s not correct? 


A. No, I don’t dispute that measurement.” (73 
R. 506-507). 

On page 485 of the record it will appear that 
the following questions were propounded to the 


witness Alexander by Mr. Winn, concerning what 
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the witness testified on the hearing to dissolve the 
temporary restraining order. 


“*Q. Now, then, I will ask vou if the following 
questions were not put te vou by Mr. Burton and 
vou answered them as follows: ‘Q. I will ask the 
question whether it will prevent our free ingress and 
egress from the shore lands and from the tide lands 
at this point? 


A Why, I mean it will not in no way. Q. Now, 
explain to the court why it will not. A Becanse mv 
trap is out in navigable water; because there is 
plenty of room inside to operate vessels without i- 
terfering with the trap in any wise?’ 


A. I think I thoroughly understand the ques- 
tion. It was pointing to free access in and around 
the near end of this lead at that time that way; 
ves, I answered that question, that I did.’ 

The defendant called as witness to testify on 
his behalf J. G. Rowe and J. H. Magill, but they in 
ho way contradict any of the material testimony in 


this ease. 


FH. P. N. Birkinbine was also called as a witness 
for the defendant. This witness’ testimony con- 
sists chiefly of fixing the distance between the reef 
and the fish trap: the depth of the water at low tide, 
and of some soundings which he elaims to have 
made. He does not contradict Hill’s testimony with 
reference to the correctness of plat marked Exhibit 


“DD”? so fax as the same shows the position of the 
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fish trap with relation to the upland. 


Numerous questions were asked this witness in 
order to ascertain how he obtained the figures of 
4.9 feet as being low tide in front of the upland at 
Chatham Straits and finally adinitted that he made 
no soundings on the cast side of the trap at all; that 
his instructions were confined to the west side, and 
he practically limited his investigation to the west 
side; that he does not know how the shore hne runs 
from the said easterly line of Survey 804 (P. R. 


625). 


In concluding this statement of facts. we would 
like to eall the court’s attention to the plat or map 
following page 35 of Volume 1 of the Printed Rec- 
ord. This map and plat shows, among other things, 
the fish trap of Alexander as it was at the commence- 
ment of the action, and at the time of the hearing on 
the order to show cause and which was, according 
to the evidence in the case, completed, as Alexander 
contended at that time, with the exception of eight 
piles which were to be put in on the outside of the 
pot or spiller. Then, following page 146 of the 
same volume of the record, is a colored map or plat 
which was offered in evidence by plaintiff showing 
practically the same as the other plat above men- 


tioned except in colors. Then, following page 163 
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of the same volume, is the plat which My. Hill tes- 
tifies largely concerning, and is referred to as plain- 
tiff’s Exhibit ‘‘B’’, showing measurements, dis- 
tances and Survey No. 804 and having a great deal 
of data thereon and particularly showing the addi- 
tional piles put in the lead of the trap after the 
hearing on the motion to dissolve the temporary 
restraining order. The additional piles that were 
driven by Alexander after the hearing on said 
motion are marked in black, and show that the lead 
was extended 261 feet after the order was made 
dissolving the temporary restraining order.  n- 
mediately following page 548 of Volume 3 of the 
record will be found the defendant Alexander’s 
exhibit which was made by his witness, Mr. Birkin- 
bine. The data contained thereon and the testimony 
of Mr. Birkinbine, as well as that of My. Hil, plain- 
tiff’s surveyor, does not show that there is any 
material difference in the map and plat made by 
Mr. Hill for Barron and this map made by Birkin- 
bine for Alexander. In fact. Myr. Birkinbine does 
not contradict Ma. Hill upon any material fact m 
the case, the two witnesses representing opposing 
parties, but their testimony in all respects materially 


the same. 


Tt will be observed that there is practically no 
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dispute with reference to the position which the 
fish trap in controversy occupies and with reference 
to the upland contained in Survey 804. On each of 
the plats made by the surveyors representing the 
respective parties it will appear that the fish trap 
is in front of said upland. From the plat marked 
Exhibit ‘“B’’, and the testimony of Mr. Hilij ama 
which is undisputed, it is very clear that out of 800 
feet frontage of said Survey 804, this trap directly 
takes up, between the navigable waters of Chatham 
Straits and the upland, a total of about 322 feem 
leaving a space of 172 feet on the easterly \endiigm 
said upland which is probably not directly ob- 
structed. But the evidence shows that this easterly 
end is covered by large boulders and rocks between 
the area of low and high tide and exposed to wind 
and waves and that the character and condition of 
the upland is of such a nature that it is not feasible 
or practicable to make this an outlet from the upland 
to the deep waters of the Straits. And it also ap- 
pears from the testimony that this portion of the 
waterfront between high and low tide, as well as 
out into deep water is of such a nature that it 1 
unfit for the anchoring of vessels or the driving of 
piles for the construction of either a fish trap org 


wharf. Alexander, the appellee or defendant, con- 
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cedes in his testimony, that practically all of that 
portion of the upland Iving westerly of a point 
where, if the lead of the trap was extended, it would 
intersect the lower boundary of the wpland, is en- 
tirely cut off and obstructed by reason of the fish 
trap. We believe that in considering the testimony 
whether or not the fish trap of the defendant inter- 
feres with the plaintiff’s right of access to navigable 
waters and the ingress and egress from and to the 
upland to navigable waters, the testimony of Cap- 
tain Thornton, Mason, and Carlson, should be given 
ereat weight. No other navigators have testified. 
The defendant called Captain Rowe, he is a man 
who i1uns and operates a gasoline boat which he 
owns, but he nowhere contradicts the testimony of 
Captain Thornton and Mason and Carlson pertain- 
ing to the fish trap obstructing egress to and from 
the upland to navigable waters. Then, too, arises 
the question as to the use which Barron had put the 
water in front of this property to, in the way of 
anchoring vessels which he used in connection with 
his business. We sav without fear of successful 
contradiction that it conclusively appears from the 
evidence that this little cove in front of Survey 804 
isa harbor, and prior to Alexander constructing his 


fish trap therein, on or over, was used by Barron 
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as a harbor and anchoring place, but that the utility 
of the same for this purpose has been entirely de- 
stroyed by the erection and maintaining of this fish 
trap. If anv witness ever tried to explain that this 
place has not been destroved as a harbor by reason 
of this obstruction their reasoning is manifestly 
wrong. And this can readily be ascertained by view- 
ing the maps and plats that are conceded to be cor- 
rect, and observing the manner in which. the strue- 
ture in question is erected and its relative position 
as to the upland and the spit that makes out near 
the westerly end of the same. In the face of these 
undisputed facts we do not see how it was possible 
for the trial court to arrive at the conclusion that 


it did and made the finding complained of. 


From the foregoing state of undisputed facts 
the court then, should in our judgment, have granted 
the restraining order prayed for in the amended and 
supplemental complaint, the only feasible wav to 
appellant’s upland having been entirely cut off by 
the action of appellee. We further contend: that 
under the law the appellant is entitled to free and 
unobstructed access from every foot and point of his 
upland or water frontage to the navigable waters 


of Chatham Straits and call the court’s attention to 
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our eontention: 


“The owner of land bounded by navigable 
waters has a right of free communication between 
his premises and the navigable channel of the river. 
This riparian right of aecess is strictly the right of 
aceess to the front of the property and does not 
iemde the meht of access to the sides of piers. 
The right of access dees not depend upon the owner- 
ship of the lands between low water mark and the 
line of navigabilitv, and is the same whether the 
land abuts on tidal or non-tidal water. This right 
of access is property, and while the right does not 
prevent the state from asstming jurisdiction and 
eoutrol over the bed and banks between high and 
low water marks, vet any act which makes the front 
of his land less accessible to the water is an injury 
for which an action for damages may be brought, 
except where the right has been obtained by emi- 
nent domain or the interference is the improvement 
of the navigation of the river by the state or regu- 
lation of commerce by congress. Where the riparian 
owner is deprived of such right of access, he may 
also enjoin the obstruction.” 


Zune 7c 3301, 


iiimne focuser Con vs, Alaska S. os. 
@o., | Alasicay 533- 


Sutter vs. Heekman, 1 Alaska, S1; 
AfcCloskey vs. Pac. Coast Co., 160 Fed., 795; 
Lewis et al. vs. Johnson, 76 Fed. 476. 


This right of access is property. 


Bere e230 kn 
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The court in the ease of Shirley us. Bishop, 8 


JEEYCS ease iiss 


‘The free access to that ‘public water highway’ 
was a vested right and privilege that belonged to 
the plaintiffs, and of which they could not be cde- 
prived in the manner claimed as legal in this con- 
tention. * * * If the wharf of the defendants could 
be built, and was allowed to stand, it would pre- 
elude the plaintiffs from building anv wharf as to 
sirty feet of therr water front of said block of land, 
and this effect upon their land, in the absence of all 
compensation, would, if not prevented, result in 
injurv grevous and irreparable, from which, as 
threatened, they should have relief,.’’ 


“The owner of premises bounded hy a navigable 
stream has, as a riparian proprictor, the right of 
access to the navigable part of the river in front of 
his premises, and the right to make a landing, doek, 
wharf or pier for his own use, or the use of the 
public; but such structure must not encroach upon 
navigable waters and vessels, and the ecommerce 
navigating the stream must not be impaired in their 
passage, or precluded from the use of all parts of 
the stream which are nav igahle 1 in fact. These Fight 
are property, and the riparian owner is entitled to 
ecoinpensation for their destruction or impatument.” 


Paine Limber Co, vs. Uinted States, 55 Fed., 
85). 


‘*Citizens of the United States claiming, in good 
faith, uplands in Alaska and in actual occupation 
and possession thereof, take the same httoral rights 
as are incident to ownership in fee. 


Lewis us. Johuson, 76 Fed., 476, 
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‘Among these is the right of access over and 
> < 7 . $7 ‘ re a Pe) 
aeross abutting tide lands to deep water. 


Id., 470. 


“Hauity would imterfere by mjunetion to pre- 
vent the tmparrment or destruction of such right.” 


Id., 476. 


“A jittoral owner, while not entitled to wharf 
out on the tide lands in front of his property, is 
entitled to an injunction against the erection of any 
structure on such lands or in the water in front: 
thereof, which would interfere with his right of 
: 79 
ACCESS. 


MeCloskey ws. Pae. Coast Co., 160 Fett., 794. 


‘* Under the common law the king was the owner 
of the bed of the ocean and of everything below the 
line of ordinary high tide, the littoral owner holding 
only to the line of ordinary high tide, with the right 
of access to the navigable waters in front of his land 
and every part thereof, though like a riparian pro- 
prietor he had a right to the water frontage belong- 
ing by nature to his land, a right distinct from the 
right of navigation.”’ 


Id., 794. 
‘“The common law by Act of Congress, has been 
declared to he in foree in the territory of Aiaska.”’ 
Hd TO 


In the McCloskey ease, supra, the court quotes 
with approval the following from Gould on Waters, 


sec. 149, namely: 
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‘*A littoral proprictor like a riparian proprie- 
tor, has a right to the water frontage helon@iie sie 
nature to his land, although the only practical ad- 
vantage of it may consist in the access thereby 
afforded him to the water for the purpose of using 
the right of navigation. It is distinct Trem th@ 
public right of navigation, and an interruption of 
it is an encroachment upon private rights, whether 
eaused by a public nuisance or authorized by the 
legislature.” 


The court further says in the McCloskey case 
that 


‘There can be no doubt. therefore, that thie 
appellee, while it had not the right to wharf out 
on the tide lands in front of its property, was, if its 
land abutted the shore, entitled to free access to the 
navigable waters at all points iu frout thereof, and 
was entitled to an injunction against the erection 
of any structure on the tide lands, or in the waters 
in front thereof, which would interfere with sueh 
aecess,’”’ 


Citing 
Gould on Waters, See. 547; 
Lyons us. Fishmonger Co., 1 App. Cas., 662; 
Slarley vs. Bishop, 67 Cal., 548; 


San Francisco Sav. Union vs. Pgr. Petrolewm 
(OG, 20 AO Ses: 


‘An owner of lands in Alaska, which border on 
tidal waters has no title to the soil below high water 
mark, and cannot enjoin the maintenance of a 
wharf or other structure in aid of navigation there- 
ou, unless it prevents his own free access fo the 
navigable waters.” 


il 


Deeher vs. Puce, Coast S. S. Co., 164 Fed., 
ve 
*FAn eauitahle owner or claimant of govermuent 
lands in Alaska on the sea shore may convey his 
littoral vight to an individual or corporation to 
enable such grantee to erect and maintain a wharf 
for the benefit of commerce and navigation.” 


Id., 974. 


Morrow, ©. J.. in the opinion of above case 
refers to the case of Columbia Canning Co. vs. 
Hampton, 161 Fed., 64, in which last named ease it 
was held: 


‘That the littoral right attached to plaintiff’s 
homestead location entitled him to free access to the 
navigable waters of Lynn Canal, but not to build on 
the shore or to erect any structure reaching out to 
deep water, so as to obstruct navigation.’ 


In the Decker case, supra, the Appellate Court 
quotes from the Columbia Canning Company case 


as follows: 


“He mav have, however, a right of action 
against an intruder who places obstacles on the 
shore that prevent him from having access to the 
navigable waters.”’ 


And,.continuing, the court further savs in said 


Decker case that 


“This is the general rule, and is designed to 
keep navigable waters free and open to the puble 
for commerce and navigation, and at the same tine 
permit the littoral owner and those engaged in 
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commerce and navigation to have access to navi- 
gable waters; but it cannot be ascertained from the 
allegations of the complaint in this case, nor does it 
appear in evidenee, in what manner the maintenance 
of the buildings and wharf by the appellee in front 
of appellant’s premises prevents her from having 
access to the navigable waters of Gastineau Chan- 
nel. The presumption is that such access would 
be facilitated, rather than obstructed, by the main- 
tenance of a wharf and other suitable structures 
for the accommodation of the pubhe in the discharge 
and shipment of passengers and merchandise arriv- 
ing and departing by water at the port of Juneau.” 


The case of Columbia Canning Co. vs. Haimp- 
ton, 161 Fed., 60, was an action to restrain defend- 
ants from interfering with or obstructing the plain- 
tiff in the use of a strueture which he had com- 
inenced fo erect for a fish trap at a point on wae 
Mary’s Peninsula, on the north shore of Lynn 
Canal, a navigable arm of the North Pacific Ocean 
in Alaska. No question in case was involved con- 


cerning access to navigable waters. 


And Morrow, C. J., m the opinion in said ease 
at pages 64 and 65, states as follows: 


“It follows from these authorities that while 
the owner or locator of lands in Alaska which bor- 
der upon navigable or tidal waters has, under the 
general law, the right of access to such waters for 
the purpose of navigation, he can acquire no right 
or title in the soil below high water mark, and he 
ean have therefore no right of possession upon 
which he can base an action against an intruder 


fie 
whom he charges with interfering with and obstruct- 
ing him m the erection and use cf a structure upon 
the shore below such high water mark. /Te may 
have, however, a right of action against an intruder 
who places obstacles on the shore that prevent him 
from having access to the navigable waters; but that 
is not this case.” 


‘Where a homestead entry in Alaska was bor- 
dered on one side by the meanders of the tide waters 
of Orea Inlet, the entrvman, as the owner of the 
upland, though acquiring no title to the shore or 
soil below high-water mark, was entitled to free 
and unobstructed access to the navigable water, and 
for that purpose to eonstruct a wharf over such 
land without interference by third persons clamning. 
the right to use the shore.’’ 


Datton vs. Hazlet, 182 Fed., 562. 


In the above ease, the plaintiff was the owner 
of the upland and had commenced the construction 
of a wharf directly in front of said upland. The 
defendants went upon the tide land in front of said 
wharf and plaintiff’s upland and commenced driving 
piles, ete., and interfered with the access of plaintiff 


to the navigable water by means of said wharf. 


Morrow, C. J., in the opinion in the foregoing 


case, on page 572, says: 


“Tt is further contended that under the law of 
littoral ownership as it exists in the territory of 
Alaska the plaintiff has no cause of action against 
an oceupant of tide flats in front of his upland. 
This contention is based upon the law of littoral 
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ownership ina territory as declared by the Supreme 
Court in Shiveley us. Bowlby, 152 U. 8., 58, where 
the court said: ‘Grants by Congress of portions of 
the publie lands within a territory to settlers there- 
on though bordering on or bounded by navigable 
waters convey of their own force no title or right 
below high water mark, and do not impair the title 
and dominion of the future state when created, but 
leave the question of the use of the shores bv the 
ewners of upland to the sovereign control of each 
state, subject only to the rights vested by the Con- 
stimmiiron or the Uimted stares,’ | 


‘*But the plaintiff in the present case does not 
claim any right or title to the soil below high water 
mark; what he claims is free access to the navigable 
waters in front of his upland. which it appears 3s 
being obstructed by the defendant.’’ 


‘The owners of uplands and shore line have a 
right to pass out over tide lands to. deep water, 
subject to the rights of commerce and navigation.” 


Juneau Ferry Co. us, Alaska S. S @ogmm 
Alaska, 533. 


‘The owner of upland bordering on tne sea- 
shore in Alaska has the right of ingress and egress 
between his land and the sea over tide lands.  In- 
junction will protect him in the exclusive enjoy- 
ment of his rights.”’ 


Sutte?.uvs. Heckman, 1 Alaska, 82. 


Wickersham, Judge, in his opinion in the case 
of United States vs. Roth, 2 Alaska, 257, on page 
264, Says: 


‘In this case it is coneeded that the homestead 
claimant was in the actual occupation and possession 
of a part of the land described in his homestead 
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entry, and no priov adverse possession is alleged or 
shown by the stipulatien. Upon the facts and the 
law, it must be held that he was also in constructive 
oecipation and possession of the whole of the home- 
stead descr1j}ed im his notiee of location. as well as 
the whole of the shore land in the Chena River in 
front thereef. His occupation and possession of the 
abutting upland was an orcupation and possession 
of the valuable property which he possessed in the 
shore lands below high-water mark.”’ 


“But whether the title of the owner of such lot 
extends bevond the drv land or not, he is certainly 
entitled to the rights of a riparian proprietor whose 
land is hounded by a navigable stream; and among 
these rights are access to the navigable part of the 
river from the front of his lot, the right to make a 
landing, wharf or pier for his own-use or for the 
use of the public subject to such general rules and 
reculations as the legislature may see fit and proper 
to impose for the protection of the rights of the 
public, whatever those may be.” 


Vics is. Welatauieec, ii OU. S.. 49. 


‘Phe riparian right is property and is valuable 
and though it inust be enjoved in due subjection to 
the rights of the puble, it cannot be arbitrarily or 
capriciously destroved er tinpatred, Ft is a right of 
which when cnee vested the, owner can only be de- 
prived in accordance with the established law and 
if. necessary that it may be taken for the public 
good upon due compensation.” 


Id, — 
From a perusal of the foregoing cases there is 
nothing to indicate that sueh access in any manner 


depends upon the extensiveness ef the use to which 
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such upland is put, or that such access is limited to 
any particular part of the upland fronting on navi- 
eable waters; or that such access merely means to 
be able to reach any part of the upland as a whole, 
On the contrary some of the authorities cited clearly 
hold that the littoral proprietor is entitled to access 
from his upland to the navigable waters and from 
every front foot of bis upland, and that he has a 
right to the water frontage belonging by nature to 
his land, ete., and such littoral owner is entiledaa@ 
compensation for their destruction or impairment. 

Shirley vs. Basho, & Page, supra; 

Paine Lumber Co. vs. WV. S., sepras 

Lewis vs. Johnson, supra; 

WeCloskey us. Pac. Coast Co., sipras 

Gould on Waters, See, 149. 


Some of the foregoing cases subject the exer- 
cise of sueh littoral right to the rights of the public 
and commerce and navigation, but we shall diseuss 


this phase under the next heading. 


JEG 


The court below erred in holding that under the 
evidence tn the case the appellant had reasouable 
access to the navigable waters of Chatham Straits, 


and tn further holding that, as against the rights of 
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the appellee, appellant ts only entitled to reasonable 
aecess from fis upland to the deep waters of said 


straits, 


In considering the matters under the foregoing 


head we will make two sub-divisions thereof, 


First. We contend, that, if the doctrine of 1ea- 
sonable access apples in this ease, then Barren had 
not reasonable access to his upland from the navi- 
eable waters of Chatham Straits, bv reason of Alex- 


ander’s structure. 


We contend that it has been shown by a great 
preponderance, if not by the uncontradicted evi- 
dence, that the onlv reasonable, feasible or practica- 
ble place for landing steamers or water craft has 
been entirely destreved and cut off from Barron’s 
upland by Alexander’s stiucture. He admits that 
the sandy beach lying between his fish-trap and 
what would be the prolongation of the west end line 
of Survey 804 is the ‘‘most natural” place for the 
landing and the reaching of Barron’s upland. Bar- 
nome Mason, Thornton and Carlisyn, al! of the wit- 
nesses who are competent to testify on this subject, 
have testified to it. Reasoning from the evidence 
leads us to this inevitable conclusion. The maps 


and plats taken together in connection with the evi- 
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denee, absolutely demonstrate this fact. 


It has been shown in this brief, both as a matter 
of fact and as a matter of law, that Barron mitre 
his rights to the upland and used the waters abut- 
ting thereon and in this little cove, for reaching his 
upland, and anchoring his vessels, long before Alex- 
ander ever made any claim whatsoever to his fish- 
trap location. It further appears that Barron used 
the ground and that part of the cove and water and 
waterfront that is cut off by Alexander's structure 
for the purposes above indicated, long before Alex- 
ander initiated anv claim of right to bis fish-trap 
location. Is it possible then, that Alexander, who 
is a mere trespasser or an interloper, shall now come 
in and dictate to appellant as to what portion of his 
waterfront he shall use for the reaching of his up- 
land and anchoring his vessels which he used in con- 
nection with his fishing business? If this matter of 
an outlet from the upland to deep water is a matter 
of choice, then we submit that Barron should have 
that choice, and had made it and selected his land- 
ing place, before Alexander ever appeared upon the 
scene; and it would appear manifestly unjust if now 
Alexander should dictate as to where and how Batr- 
ron should reach his upland. If this doctrine of 


reasonable outlet applies, then we submit that Bar- 
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von had the right to sclect his gateway, which he 
did, and this Alexander has unquestionably de- 


stroved. 


Taking into consideration that we have pretty 
thoroughly covered this phase of the case in the 
areument under our second division in this brief, we 
refrain from saving more. 

Second, The trial court manifestly applied the 


wrong authorities to this case. 


The cases which the court has cited in its opin- 
ion do not apply to the case. We know of no case 
that holds to this doctrine of reasonable access ex- 
eept in some instances where commeree and naviga- 
tion, or the rights of the public in general, are ¢on- 
eerned. Where a sovereign power, for instance, the 
state, owns or becomes the owner of tide lands in 
trust, or the United States or general government 
holds the tide lands in trust, which applies to the 
ease at bar, and grants a right-of-way for anv public 
purpose across tide lands to deep water, or wherever 
the way is being used for commerce and navigation, 
or the rights of the public in general are concerned, 
then the upland owner may be relegated to a reason- 
able outlet or reasonable access to deep water, or 


may be compelled to use his means of ingress and 
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egress in such a way that it would not interfere with 
commerce and navigation, or the rights of the pub- 
lic, or interference with anv grant made by the soy- 
ereign power for the use or occupancy of either the 
tide lands or the water bordering on the upland. 
We subnut that the trial judge in arriving at 
his decision in this case has, in out opinion, made 
an application of eases involving commerce and 
navigation and the rights of the public in general, 
and that such cases have, in fact, no bearing upon 


this ease. 


We quote the following from the opinion of the 
trial judge in support of the above assertion, nainely: 


“Section 3 of au Act of Congress, entitled ‘An 
Act for the protection and regulation of the fish- 
evies of Alaska,’ approved June 26, 1906, provides: 


“eThat it shall be nnlawful to erect any dang 
barricade, fence, trap, fish-wheel or other fixed or 
stationary structure except for purposes of fish cul- 
ture, In any of the waters of Alaska at any point 
where the distance from shore to shore is less than 
500 feet or within 500 vards of the mouth of any 
red salmon stream where the same is less than 500 
feet in width, with the purpose or result of captiur-- 
ing salmon or preventing or impeding their ascent 
to their spawning grounds, and the Secretary of 
Commerce and Labor is hereby authorized and di- 
rected to have any and all such unlawful structures 
removed or destroyed.’ ”’ 
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Also, the following extract from the Decker 
ease, sapra, quoted in the opimon, viz.: 


‘This is the general rule and is designed to 
keep navigahle waters free and open to the pubhie 
for commerce and navigation and at the saine time 
permit the littoral owner and those engaged in com- 
merce and navigation to have aceess to navigable 
water; but it cannot be ascertained from the alle- 
gations in the complaint in this case, nor does it 
appear in evidence, in what manner the maintenance 
of the buildings and wharf by the appellee in front 
of appellant’s premises prevents her from having 
access to the navigable waters of Gastineau Chan- 
nel. The presumption is that such access would be 
facilitated rather than obstructed bv the mainte- 
nanee of wharf and other suitable structures for 
the accommodation of the public in the discharge 
and shipment of passengers and merchandise arriv- 
ing and departing by water at the port of Juneau.’’ 


Evidently the judge of the trial court construed 
the word ‘‘commerce’’ as used by Judge Morrow in 
the Decher case, as svnonvmous with a private in- 
dustrial enterprise. In other words, that the oper- 
ation of the fish trap by the defendant comes under 
the definition of the word “‘comimeree.’” We do not 
agree, that Judge Morrow ever intended to convey 
such a meaning, for the reason that commerce and 


navigation are well defined in the law. 


The word ‘‘commeree’’ embraces transportation 
by land and water and all the means and apphances 


necessarily employed in carrying it out. 
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Cuban S. 8S. Co. vs. Fitzpatrick, 66 Wed., 63; 

Chicago d N. W. R. Co, vs. Fuller, sae 
260 ; 

South Carolina vs, Georgia, 93 U.S., 4; 


Hannibal d St. J. R. Co. vs. Husensoo ise 
465. 

Also see IVords and Phrases, Vol, 2, p. 1292: 
‘Fyrom the adoption of the Constitution, the 
universal sense has been that the word ‘commerce,’ 
as used in that instrument, is to be construed as a 
generic term, comprehending navigation, or that a 
control over navigation is necessarily incidental to 

the power to reculate commeree.”’ 


Words and Pirases, Vol. 2, p. 12823 

Citing Wilson vs. United States, 30 Fed. Cas., 
Uh 

We are satisfied that no such interpretation as 
evidently made by the trial judge can he properly 
applied to the words ‘‘commerce and navigation”’ as 
used by Judge Morrow in the Decker case, or as 
such words appear in any of the cases cited in the 


opinion in this brief, for it is too evident that the 
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two words “‘commeree’’ and ‘‘navigation’’ are used 
interchangeably, and certainly mean carrying on 


commerce by transportation, 
Surely, it cannot be said that the fishtrap of 


the defendant in front of the plaintiff’s upland aids 


commerce and navigation, while on the other hand, 


fp) 
=D 


it might readily be held fo be an obstruction lo com- 


merce and navigation, 


We know of no Jaw that holds that the owner 
of upland must so use his land as to necessitate 
access to navigable waters from every point thereof, 
excepting, only, where commerce and navigation, or 
the pubhie generally, become a factor; and under 
such circumstances, probably, the upland owner 
might be restricted to such access from his upland to 


navigable waters co-extensive with such use. 


But can a mere stranger place a structure in 
front of this upland, which dees not aid aeeess to 
the navigable waters therefrom, but cuts off, or 
limits, such access, and does not in any way aid 


commerce and navigation ? 


We fail to see upon what theory of the law the 
owncr should be deprived of lis littoral rights or 
mierexercise of such rights to the full extent of his 
water frontage. For whose henefit is this littoral 
right of 552.64 feet fronted by the fish-trap in this 
ease withdrawn or taken away from the owner of 
the upland? Is it to aid the public ingress and 
egress to and from the upland to navigable water 
or to permit a stranger, as distinct from the public, 


to cally on an enterprise which is clearly a hind- 


, 
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rance to the public ingress and egress to and from 


the upland to navigable water ? 


In this connection we call attention to the fact 
that between every survey bordering on navigable 
waters in Alaska, excepting only mineral claims, a 
space of cighty rods is reserved by the Government. 
The purpose of this reservation is evidently to pro- 
tect and preserve to the public access to the navi- 
gable waters, and by implication Congress has indi- 
cated or recognized the fact that in case of home- 
stead entries the owner of the upland is entitled 
to his water frontage and the Government has re- 
served each alternate cightv rods and withholds it 
fiom entry in order to preserve this water frontage 


and prevent private owucrs from controlling it. 


We think we have already covered this matter, 
and have nothing further to add, exeept that our 
contention is that the littoral right of the upland 
owner is absolute to every foot of the upland, sub- 
ject only to the paramount right of the pubhe for 
commerce and navigation, as commerce and naviga- 


tion are defined in the law. 
Te 


The court below erred tn visiting and viewing 


the premises tn coutroversy or the situs of the fish- 
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frap after the close of the case for the following 


PCUSONS:? 


First. For the reason that the judge did so of 
his own free will and accord and not at the request 
or solicitation of either of the parties to the action, 
after there had been a change in the stricture or 
fish-trap complained of in the amended and supple- 
mental complaint; second, for the reason that the 
court misused and misapplied the information or 
knowledge thus gained to the prejudice of and ina 
may or manner that materially affected the substan- 


tial rights of appellant. 


The court below erred in not granting the plain- 
tiff below a new trial or rehearing upon the showing 


made. 


It is coneeded in this case that, after the trial 
had been finished, the aretment of counsel made, 
and the cause submitted to the court for its decision, 
or for the entering of a decree, the court, of its own 
accord, visited the premises in controversy, or the 
situs of the fish-trap. The court states in its opin- 
ion that the lead line of the trap had been changed, 
‘‘thus eliminating any possible question in the judg- 
ment of the court of its interfering with plaintiff's 


right of access from every point of his upland to the 
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navigable waters of Chatham Straits.”’ In other 
words, when the court arrived at the premises he 
saw another fish-trap other than the one complained 
of in the amended and supplemental complaint. The 
order which the court made in overruling and deny- 
ing the motion for a new trial‘or rehearing hereim, 
which is set forth in this bricf, aud found at page 
52 of the record shows that this changed condition 
of the fish-trap had great weight with the court in 
arriving at its final conclusions hereim and the wens 
dering of the decree. In that order the court states, 
“That the change made in the construction of the 
fish-trap by the said defendant does not cause the 
same to in any way interfere with plaintiff Siiiae 
ingress from the navigable waters of Chatham 
Straits to his upland and all parts thereof or free 
egress from his upland and all parts thereof to the 
navigable waters of said Chatham Straits.”? Alex- 
ander destroved the very evidence or object which 
the eourt visited to see. This destruction of this 
evidence, when Alexander knew that the court in- 
tended to visit the premises, is evidence against 
Alexander, showing that he believed the way his 
fish-trap was constructed as set forth and de 
scribed in the amended complaint herein did ob- 


struct Barron’s free access to his upland. 
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‘The presumption is that the contents of a writ- 
ten instrument were unfavorable to one who has de- 
liberately destroved it.”’ 


Pauton Us. eller, AT ON. E., 376. 
“The deliberate destruction of evidence * * * 


elves rise to an inference that the matter destroved 
or mutilated is unfavorable to the spoliator.”’ 


ORC ye. 1059. 


Now let ns see what the object is in viewing 
premises either by court or jury. 


“Ordinarily a court will not permit a view 
where there has been a change in the condition of 
the /ocus, though it may do so.”’ 


ou kmoy. Pl. & Pr, 1057. 


Citine Sci/ us. Erusberger, 8 Ohio Cir Ct., 499, 
4 Ohio Cir. Dec., 100, wherein it was held that in 
an action against a road supervisor for digging an 
uncovered trench on a lhghway, in front of the 
entrance to his building, it was error to allow the 
jury to view the premises, the condition of the trench 
having changed since it was dug. 

“The view mav be granted, although the con- 
dition of the property has changed since the time 
of the injurv complained of, if the change is not 
material; but it should net be granted where it 
appears that material physical changes have oec- 
eurred in the character of the premises between the 
f@ime of the injurv and’the time of trial, * * *” 


ome VC ll J. 


SS 


Tn the case of Molladay-hlotz Land aud Lum- 
ber Gompany vs. T. J. Moss Tie Co., TO Wio apie 
5438, it was held error to allow plaintiff to show 
change ina suit begun before the change was made. 


“The object of a view is not to furmshyiie 
jurors with evidence upon which to found their 
verdict, but to enable them better to understand and 
applv the evidence presented in court.” 


D2dicy. Pl & Pr, 105d, 


Citing Wright us. Carpenter, 50 Cal., 556; 


Groundwater us. Washington, 92 Wis., 56. 


‘Accordingly the jurors cannot use the result 
of their examination on a view as independent evi- 
denee in the case, though they may take it into con- 
sideration in connection with the evidence intro- 
duced at the trial.” 


ee Oe Ve Jers. MOG sy, 


As a rule a view by the jurv is ordered vomhy 
in cases where the facts involved ave such that they 
cannot be accurately described to the jury, and 
where such view will better enable the jury to wnder- 
stand and apply the evidence.”’ 


22 ore Pie a. 


‘“The deliberate destruction of evidence * * * 


gives rise to an inference that the matter destroved 
or mutilated is unfavorable to the spoliator.”’ 


16 @ayre., 1039, 
The foregoing citations refer apparently to jury 


eases. However, in the trial of equity causes the 
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judge acts in a dual capacity of court and jury 
judge of both law and fact. While acting as judge 
uf fact he is human and apt to err. Fle arrives at 
eonclusions of fact the saine as a jury, and in doing 
So is governed by the same principles as a jury, and 
moved by the same impulses and motives. What 
would affect an enlightened juror will affect a judge. 
Hence we believe the trial judge, in arriving at his 
findings of fact, and in the rendition of the decree 
herein, misconeeived the object of his visit to the 
premises in controversy and focus of the fish-trap. 
In the language of the decision, ‘‘The object of a 
view is not to furnish the jurors (the judge in this 
ease) with evidence upon which to found a verdict 
(in our case, the making of findings of fact), but to 
enable them (the judge) better to understand and 
apply the evidence presented in conrt.”’ 

iSimamre, 22 Key, Pl. & Pr. 

Wright ws. Carpenter: 


Groundwater us. Washington, 


Nor ean the court use the result of the examina- 
tion and a view of the premises as independent eyi- 


denee in the ease. 
Sid, 22 wey. Pl. & Pr. 


Surely, in this case, where the physical condi- 


tions existing upon the ground and over the water, 
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as set forth im the pleadings and the evidence amg 
testimony introduced, had been entirely changed and 
destroved, when the judge reached the premises, 
there was nothing upon which a view of the premises 
or locus of the fish-trap could be predicated. The 
condition of the fish-trap as changed was not an 
issue in the case tried. And this changed condition 
had great weight with the judge. for he refers to it 
hoth in his opinion and in the order overruling the 
motion for a new trial and rehearmg. The court 
used knowledge and information thus gained by his 
visit for a purpose that is in direct opposition to the 
law. Barron has not had his day in court on these 
changed conditions and has not had an opportunity 
to show whether or not these changed conditions 1n- 
terfere with his free ingress to the upland and free 
egress therefrom to navigable waters. We contend 
that navigation is a science. As to what consti- 
tutes free and unobstructed, or even reasonable, im- 
gress to or egress from, Barron’s upland to naviga- 
ble waters of Chatham Straits, is a matter of proof; 
and such proof should be made by the testimony of 
expert witnesses, or persons who have had experi- 
ence in havigation of water crafts, the tying up and 
anchoring of the same, and so forth. The court in 
the case at bar, while it could act in a dual capacity; 


being both judge of ‘law and fact in the case, could 
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mor by iS own judoment supply the facts. How 
does he know that the changed condition ‘eliminates 
any question of free access to the waters of Chatham 
Straits or free ingress from the waters to this up- 
land?’’ How is the appellate court going to deter- 
mine this fact when there is not a seintilla of evi- 
dence or proof on this phase of the case. It might 
be a happy condition of affairs if, under the Consti- 
tution and ow: institutions, and in the administra- 
tion of justice and trial of.cases the taking of evi- 
dence could be dispensed with, but as vet we have 
not reached that stage of perfection in the trial of 
causes. The action of the court in this matter was 
made the grounds of a motion for new trial or re- 
hearing, and has been preserved as one of the errors 
me the case. We submit, however, that upon the 
ereat preponderance of the evidence, if not wpon the 
uncontradicted facts in this case, the relief praved. 
for in the amended:and supplemental complaint 
should have been granted, and we believe that this 
Honorable Court will concur in this, and will give 


unto the appellant that which he has praved for. 
Very respectfully submitted, 


JNO. R. WINN and 
INE ee LONE 
Attorneys for Appellant. 


In the United States Circuit Court of Appeals for 
the Ninth Circuit. 
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JAMES T. BARRON, 
Appellant, 
vs. 


CLAIRE J. ALEXANDER, 
Appellee. 


BRIEF OF APPELLEE. 

Upon Appeal from the District Court for the 
District of Alaska, Division No. One. 
STATEMENT OF FACTS. 

The undisputed facts, as shown by the evidence in 
this case, are substantially as follows: 

That James T. Barron, the appellant, claimed to 
be the owner and in possession of a tract of land, 
consisting of 5.27 acres, located on the south shore 
of Admiralty Island, in the Territory of Alaska, 
known as Survey No. 804-B; that said land has a 
frontage on Chatham Straits, an arm of the Pacific 
Ocean, of approximately 800 feet. That in the 
spring of 1911, appellee commenced the construction 
of a fish-trap in the waters of Chatham Straits, op- 
posite and in front of said tract of land, and com- 
pleted the same prior to the trial of this suit; that 
said fish-trap, as located and driven by appellee, was 
entirely below the line of extreme low tide and in 
the navigable water of Chatham Straits. That said 
tract of land was a barren waste covered by forest 
and boulders and was wholly unimproved, with the 
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exception of, a so-called cabin without roof, floor, 
window or door. (See Photograph, Defts. Ex. 10, 
P. R., 582.) That Claire J. Alexander, the appel- 
lee, is a citizen of the United States over the age 
of twenty-one years and a resident and inhabitant 
of the Territory of Alaska; that appellee fished said 
trap during the season of 1911, making a profit 
thereby of $10,000, and the cost of construction of 
said trap was $6,000; that said fish-trap was not 
located within 1800 feet of any other fish-trap in that 
vicinity. 

The only material question in dispute in this case 
is as to whether or not appellee’s fish-trap obstructs 
appellant’s right of access, over the tide lands, from 
the navigable waters of Chatham Straits to his up- 
land; or, in other words, his right of ingress and 
egress over said tide lands to and from his upland. 
In this question is included also the controversy, as 
shown by the evidence, with reference to the location 
of the trap, the contour of the shore land, the feasi- 
bility of building a wharf, the depth of the water, 
and the purposes for which appellant intended to 
use his upland. Upon these disputed questions of 
fact, the trial court made its findings. Finding of 
Fact III (P. R., 50) covers the questions in dispute 
between the parties litigant. Said finding is as fol- 
lows: 

‘That defendant’s fish-trap does not in any 
manner interfere with the free ingress and 
egress to and from the premises hereinbefore 
described to the deep water of Chatham Straits, 
nor from any part of said premises to said deep 
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water of said Chatham Straits; that the opera- 
tion of; said fish-trap will not obstruct or inter- 
fere with the free ingress to or egress from the 
land hereinbefore described; and that none of 
the acts of the defendant with reference to the 
construction, maintenance or operation of said 
fish-trap have or will obstruct or interfere with 
the plaintiff in the exercise of his right to free 
and unobstructed access to his land and every 
part thereof from the deep waters of Chatham 
Straits or from his land, as hereinbefore de- 
scribed, to the navigable waters of| said Chatham 
Straits.”’ 


Chapter 39, section 372, of the Alaska Code of 
Civil Procedure, relating to questions of an equi- 
table nature, reads as follows: 

‘‘All issues of fact in actions of an equitable 
nature may be tried by the Court, and if tried 
by the Court, the evidence shall be presented and 
the trial conducted in the same manner as other 
actions: Provided, The Court may, in its dis- 
cretion, refer the case to a referee pursuant 
to the provisions of this title. In all such ac- 
tions the Court, in rendering its decisions there- 
in, shall set out in writing its findings of fact 
upon all the material issues of fact presented 
by the pleadings, together with its conclusions 
of law thereon; but such findings of fact and 
conclusions of law shall be separate from the 
judgment, and shall be filed with the clerk, and 
shall be incorporated in, and constitute a part 
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of the judgment roll of the case; and such find- 
ings of fact shall have the same force and effect, 
and be equally conclusive, as the verdict of a 
jury in an action. Exceptions may be taken 
during the trial to the ruling of the Court, and 
also to its findings of fact, and a statement of 
such exceptions prepared and settled as in an 
action, and the same shall be filed with the clerk 
within ten days from the entering of the decree, 
or such further time as the Court may allow.”’ 


ARGUMENT. 

IT submit, as a proposition of law, that this Court 
will not reverse the findings of fact made by the trial 
court in this case, unless 

(1) Some serious or important mistake has been 
made in the consideration of the evidence; or 

(2) An obvious error has intervened in the ap- 
plication of the law. 

Cook vs. Robinson, 194 Fed. 753 (Alaska) ; 

Thorndyke et al. vs. Perseverance Mining Co., 
164 Fed. 657 (Alaska) ; 

North American Exploration Co. vs. Adams, 
104 Fed. 404; 

Coder vs. Arts, 152 Fed. 948; 

Stewart vs. Hayden, 72 Hed. 402; 

Paxton vs. Brown, 61 Fed. 874; 

Warren vs. Burt, 58 Fed. 101; 

DeLaval Separator Co. vs. lowa Dairy Sepa- 
rator Co., 194 U. S. 423; 

Tilghman vs. Procter, 125 U. 8. 186; 

Stanley vs. Board of Supervisors, 121 U. 8. 
539 5 
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Dooley vs. Pease, 180 U.S. 126; 

Lehnen vs. Dickson, 148 U. S. 71; 

Kimberly vs. Arms, 129 U. S. 512; 

Hathaway vs. First National Bank of Cam- 
bridge, 184 U. S. 494; 

Furrer vs. Ferris, 145 U. S. 132; 

Rust et al. vs. Strickland, 28 Pac. 141. 

Does the record show that the trial court made 
any serious or important mistake in the considera- 
tion of the evidence? The appellant testified that 
defendant’s fish-trap did obstruct the entrance 
from Chatham Straits to his upland; that it was 
absolutely umpossible for a fishing boat to go in be- 
tween the trap and the point marked ‘‘bare rock”’ 
(Plitf’s Ex. D.); that the spot described as a sandy 
beach on the west end of the claim was the only 
feasible landing-place upon the shore; that the feas- 
ible place to build a wharf from appellant’s upland 
was on the west end of the claim; that he intended, 
if successful in this suit, to use the premises as a 
fishing station and to build a fish-trap in identi- 
eally the same place where appellee’s trap is lo- 
enede (Pe. &, 257, 277, 279, 285 and 289.) He also 
testified that if he prevails in this suit he intends to 
use his premises for the purpose of building a wharf 
there (P. R. 291) and repeats the same statement 
(P. R. 296). He also testified that if successful in 
this suit, he intends to convert the fish-trap site into 
a place to store combustibles, such as naphtha and 
gasoline. (P. R. 301.) 

Ed. Thornton, a witness for appellant, also testi- 
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fied that the fish-trap obstructs appellant’s access to 
his upland, that it was a menace to navigation, and 
that it was impossible to navigate a boat between 
the trap and the point marked ‘‘bare rock” on 
Plaintiff’s Exhibit “‘D.’’ (CP. R. 416-436.) 

Charles Carlson, a witness for the appellant, cor- 
roborated the testimony of Captain Thornton. (P. 
R. 487-448. ) 

P. H. Mason, a witness for appellant, testified as 
follows (P. R. 369): 

“Q. (By Mr. WINN.) I will ask you, Cap- 
tain, as to whether or not this trap, then, as it 
is now constructed, would obstruct the ingress 
and egress into and from this upland over this 
route that you have just described? 

‘‘A, This trap, as it stands—the situation is 
now—absolutely obstructs the whole harbor. 

‘*Q. And when you say the whole harbor, do 
you mean the whole frontage of Barron’s claim? 


‘‘A. The whole frontage of Barron’s claim. 
The frontage of this bare rock here, as you have 
termed it,”’ 


Appellant also introduced a map (Pltf’s Ex. ‘‘D,”’ 
P. R. 164) from which Mr. Lloyd Hill testified as to 
the location of the uplands, trap, depth of water, 
and various objects shown on said map. Al] the wit- 
nesses for the appellant testified that the only feasi- 
ble place to build a wharf from the upland, extend- 
ing to deep water of Chatham Straits, was on the 
west side of Survey No. 804, and that if. such wharf 
were constructed it would intersect with appellee’s 
fish-trap. 
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The testimony of appellant’s witnesses, taken in 
connection with Plaintiff’s Exhibit ‘‘D”’ (P. R. 
' 164), shows that Alexander’s trap is located entirely 
in the navigable water of Chatham Straits. It 
shows that there are eight feet of water at low tide 
at the pile in the lead of said trap, nearest the shore, 
and that the outside or face of the trap stands in over 
40 feet of water. There is a line of soundings, shown 
on Plaintiff’s Exhibit ‘“D,’’ running from near 
the bare rock to the lead pile showing: 21’ 21’ 18’ 18’ 
16’ 12’ 10’. It also shows that it is 140 feet from the 
nearest pile in the trap toward the shore, to the line 
of low tide. (Pltf’s Ex. ‘‘D,’”’ P. R. 164.) Mr. Hill 
testified that these soundings were made by him 
about one o’clock P. M., March 11th, 1912, less than 
one hour before low tide, and he based his figures on 
the lowest tides of that month (P. R. 171); and ap- 
pellant’s witness, Captain Thornton, testified that 
these soundings taken an hour before low tide would 
not make more than six inches difference (P. R. 
435) ; therefore, there would be 714 feet of navigable 
water at the lead pile nearest inshore at the extreme 
low tide for the month of March, 1912. 

Now, taking the testimony of Mr. Birkinbine, the 
witness for the appellee, showing that the rise of the 
tide is 23.09 feet, and adding one-half of this num- 
ber, or 11.545 feet, to the 7.50 feet, we find that dur- 
ing the month of March, 1912, the actual average 
depth of water at the lead pile nearest the shore of 
appellee’s fish-trap, was 19.045 feet, and that during 
June, 1912, it was 15 feet. (See testimony of H. 
P.N. Birkinbine, P. R. 609.) 
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The undisputed testimony of all the witnesses 
shows that the water is much deeper on the east side 
of the trap than on the west side of the trap. (See 
testimony of P. H. Mason, P. R. 384.) Fifteen feet 
of water is navigable water for all kinds of craft 
ordinarily used by fishermen and cannery-men in 
Alaska. ; 

Plaintiff’s Exhibit ‘‘D,’’ as well as Defendant’s 
Exhibit 4, directly contradicts the oral testimony of 
appellant and his witnesses upon the question of 
access to the uplands. The photographs, Defend- 
ant’s Exhibits 5 and 6 (P. R. 570 and 575), contra- 
dict the testimony of the plaintiff upon this point. 
Exhibit 5 conclusively shows that the land is low and 
flat on the east end of appellant’s claim and that the 
uplands are accessible from the water at this point. 
My. Birkinbine further testifies that all parts of 
Survey 804 are accessible from the place where De- 
fendant’s Exhibit 5 was taken; that he walked along 
the entire length of the claim from this point, carry- 
ing his surveying instrument with him. (P. R. 
065.) Mi. Birkinbine’s testimony also shows that 
it is 421 feet from the bare rock to the nearest pile 
of defendant’s trap. (P. R. 559.) Even a hasty 
perusal of the evidence shows that no serious or 
important mistake was made by the trial court in 
the consideration of the evidence in this case. Cer- 
tainly, there is some evidence upon which the trial 
court based these findings of fact. 

In the decision in the case of Rust et al. vs. Strick- 
land, Judge Reed says: 
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“The only other question presented for re- 
view is the sufficiency of the evidence to sustain 
the decree. The testimony is very voluminous, 
and, upon some important points, conflicting 
and contradictory. We have examined it very 
carefully, and conclude that the decree must be 
affirmed. It is not enough that this Court 
should differ in judgment from the Court below 
as to the preponderance of evidence upon read- 
ing the transcript, nor that, upon such reading, 
it would be inclined to enter a different decree. 
The witnesses are personally before the trial 
court, which has far greater opportunity of 
justly determining their credibility than this 
Court can have. We ean only reverse when— 
First, there is an absolute want of evidence to 
sustain the decree; second, when the decree is 
so manifestly against the weight of evidence as 
to show it to be the result of bias or prejudice. 
This rule has been so often asserted in both the 
Supreme Court and in this court that citations 
of the different decisions are wholly unneces- 
sary. dUhis case does not come within either of 
the above exceptions to the rule. It might seem 
to a court of review that upon some questions 
the decree was against the weight of the evi- 
dence, but it cannot be said to be without testi- 
mony to support it. In cases of this kind where 
the evidence is not only conflicting, but the state- 
ments of witnesses diametrically opposed, the 
result must depend in a great measure upon the 
eredit given the witnesses respectively. This 
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Court has no opportunity to judge individual 
credibility. These being the only questions for 
review, the judgment of the District Court must 
be affirmed.”’ 

Rust et al. vs. Strickland, 28 Pac. 142. 


Has an obvious error intervened in the application 
of the law by the lower court? Counsel for appel- 
lant, in their brief, cite a number of cases in support 
of their theory of the law applicable to the facts and 
incorporate brief excerpts from the decisions to 
which they refer. I will briefly consider these cases: 


Juneau Ferry Company vs. Alaska Steamship 
Company, 1 Alaska, 535; Id., 125 Fed. 356. 
The question considered there referred solely to 
the right of the defendant to wharf out. The lower 
Court held that the owner of uplands has no title to 
tide lands in Alaska but has a right to pass out over 
the tide lands to deep water. Upon appeal, how- 
ever, it was held that no question of littoral rights 
was involved in the case. 


McCloskey vs. Pacific Coast Co., 160 Fed. 794. 
Defendant was attempting to erect a building on 
the tide lands in front of plaintiff. The Court says: 
‘But notwithstanding that the theory upon 
which the Court below awarded this injunction 
may have been erroneous, the injunction must 
not be disturbed if from the pleadings and the 
proofs we may discover any tenable ground 
upon which it may be sustained. We find such 
ground in the fact shown by the bill and in the 
proofs that the appellee’s grantors, at the date 
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when the Act of Congress of May 17, 1884, was 
enacted, claimed the possession and the right of 
possession of all the tide lands in front of their 
property, and have ever since maintained such 
claim except so far as they have conceded the 
publie use of the street and sidewalk.’’ 

To the same effect is the case of Heckman vs. 

Sutter, 119 Fed. 88; Id., 128 Fed. 393. 

The decision of the lower Court was affirmed, but 
such affirmation was based entirely upon a different 
theory than the one held by the Court below, viz., for 
the reason that the plaintiff and other grantors had 
held possession of the premises ever since and prior 
to the Act of May 17, 1884 (23 Stat. at L. 24). 

The foregoing cases do not seem to be applicable 
to the case at bar, for the reason: First, that in the 
ease at bar no claim is made by appellant of any 
title under the Act of May 17, 1884; and second, that 
in the foregoing cases the Court was dealing with a 
trespass actually committed upon the tide land be- 
tween ordinary high and low tide, while here we are 
dealing with a structure located out beyond even 
extreme low tide, in the navigable water, which 
structure cannot, in the very nature of things, pre- 
vent appellant’s access over the tide lands to his 
uplands. In going to his upland, appellant does not 
begin his passage over the tide lands until after he 
has passed a distance of more than 140 feet beyond 
the fish-trap. (See Deft’s Ex. 4, distance from lead 
pile to ordinary low tide.) 

The gist of the decision in the case of 

Lewis vs. Johnson, 76 Fed. 476, 
is to the effect that a person in possession of upland, 
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without title in fee simple, has the same littoral 
rights as an owner in fee simple, viz., a right of 
access to navigable water. 


In the case of 
Dalton vs. Hazlett, 182 Fed. 561, 
the Bill of Exceptions was not made a part of the 
record, and the Court held that the substantial merits 
of the case could only be considered on appeal as 
shown by the pleadings, findings of fact, conclusions 
of law, and the decree. The facts found by the 
lower Court were briefly these: Hazlett applied for 
an injunction to restrain Dalton et al. from econ- 
structing and maintaining a wharf on the tide lands 
in front of plaintiff’s wharf and upland on the 
waterfront of the town of Cordova, Alaska. That 
on June 10, 1908, plaintiff commenced the construc- 
tion of a dock or wharf upon the land owned by him 
in fee, above the line of mean high tide, with the in- 
tention of continuing same over the tide lands lying 
immediately in front of and abutting upon his up- 
land, to deep water. Defendant entered upon the 
tide land immediately in front of plaintiff’s wharf, 
and for the purpose of hindering and preventing 
plaintiff from continuing his wharf to deep water, 
and commenced driving piles and covered a place 68 
feet wide by 130 feet long. The tract of land occu- 
pied by defendant was between the line of mean high 
and low tide, and was directly in front of the wharf 
being constructed by plaintiff, and was between the 
land owned by plaintiff and deep water, and was so 
constructed as to prevent plaintiff from completing 
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his said wharf to deep water; that defendant’s 
structure prevented plaintiff, and the public gener- 
ally, from landing boats or barges of light draft 
at the outer edge of this wharf; that plaintiff’s 
wharf was a public necessity, being necessary to the 
inhabitants of the town for the purpose of bringing 
in lumber, material and supplies. The Appellate 
Court affirmed the decree granting an injunction. 
The case, as considered in the Appellate Court, was 
exactly the reverse of the case at bar, because there 
the lower Court found as a fact that the defendant’s 
structure did interfere with and actually cut off 
plaintiff’s access to his upland; while here, the Court 
has found as a fact that the appellee’s fish-trap does 
not interfere with nor cut off appellant’s access to 
his uplands, and furthermore, there defendant’s 
structure was actually on and in the tide land, while 
here, appellee’s structure is far below tide land and 
in the navigable waters of the ocean. Appellant’s 
right of access to navigable water means his right 
to reach water capable of navigation by such craft 
as he might need in the carrying on of his business. 
The testimony shows that the only boats used in the 
fish business, outside of the fishermen’s small boats, 
are the gasoline boats, and that the largest one of 
these owned by appellant does not draw more than 
8 feet of water. Appellant’s own witness, Mr. Hill, 
testifies that there was approximately 8 feet of water 
at extreme low tide at the lead pile in appellee’s 
fish-trap in ‘March, 1912, or, as I have shown on 
page 7 of this brief, there is over 19 feet of water 


at the lead pile at average sea level. Can it be said 
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that appellant, in going over the tide lands from his 
uplands to the navigable water, has not reached nav- 
igable water when he arrives at the lead pile of ap- 
pellee’s trap? 

In Decker vs. Pacific Coast Co., 164 Fed. 974, it 
did not appear from the record that plaintiff was 
prevented by defendant from having free access to 
navigable water, and for that reason the action of 
the District Court in refusing the injunction upon 
this and other grounds was affirmed. The Court, in 
effect, held that the mere fact that defendant erected 
buildings on the tide land, in front of plaintiff’s up- 
land, did not entitle plaintiff to an injunction unless 
it was further shown that plaintiff’s access to navi- 
gable water was thereby cut off. 

Replying to the contention of the learned counsel 
for the appellant, that the question of access to ap- 
pellant’s upland must be considered with reference 
to the space of navigable water included within the 
end lines of Survey 804, prolongated indefinitely 
into the waters of Chatham Straits, as appears from 
Plaintiff’s Exhibit ‘‘D,’’ and that in computing the 
area of navigable water in front of the upland, the 
distance must be measured between appellee’s trap 
and these imaginary lines: I suggest that counsel’s 
position is unique in the history of the law concern- 
ing littoral rights. However, their ingenuity may 
be commendable, in the prolongation of these imag- 
inary lines, in order to support a theory never before 
advocated by lawyers. But why stop in the middle 
of Chatham Straits? Counsel gives no explanation 
in the brief. 


15 


The sea, from time unmemorial, has been a public 
highway open to all the world for commerce, navi- 
gation and fishery. ‘There are no lines laid down in 
the trackless waste of the ocean at all analogous to 
the boundaries of tracts of land bordering thereon. 
If appellant ever should have occasion to enter upon 
this barren waste of worthless land included in Sur- 
vey 804, from the waters of Chatham Straits, his 
right of access will not depend upon the direction 
his vessel runs. He may reach this land from the 
southeast, the southwest or the south. If, however, 
the land adjoining him should at some future time 
be taken up and occupied by others, it will then be 
soon enough to have his rights in the shore land 
established and determined by a court of equity. 


Martin vs. Heckman, 1 Alaska, 165; 

Hedges vs. West Shore Ry. Co., 44 N. HE. Rep. 
693. 

See Statement by Judge Lyons (P. R. 236). 


With reference to the visit of the trial Judge to 
the locus in quo, it is a matter of regret that counsel 
in their brief have seen fit to compare the learned, 
painstaking trial Judge to an ordinary jury of twelve 
laymen. Judge Lyons undertook the long, tedious 
journey to view the premises, not only for the purpose 
of elucidating the testimony of the witnesses and the 
other evidence in the case, but also out of abundant 
caution, that he might make no mistake in the exer- 
eise of his extraordinary power of injunction. 
Neither counsel for the appellant nor counsel for the 
appellee made any objection to the course pursued 
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by the trial Court. The order of the trial Court over- 
ruling appellant’s motion for a new trial (P. R. 52), 
in which order it is stated that ‘‘The change made 
in the construction of the fish-trap by the said de- 
fendant does not cause same to in any wise interfere 
with plaintiff’s free ingress from the navigable 
water of Chatham Straits to his upland or to any 
part thereof, or free egress from his upland and all 
parts thereof to the navigable waters of Chatham 
Straits,’’ is a sufficient answer to the ex parte affi- 
davit filed by one of the counsel without notice to 
appellee or his attorneys, and without service thereof 
being made upon anyone. 

The above statement by the trial Court does not 
indicate, as claimed by counsel for appellant, that 
the Court based its finding of fact No. III upon the 
condition of the trap at the time he viewed the prem- 
ises, but it was made for the purpose of refuting the 
statement made by Jno. R. Winn in his ex parte 
affidavit, signed July 2, 1912, wherein the affiant 
says that Alexander ‘‘was engaged in constructing 
another fish-trap wnmediately in front of the shore 
land and upland of plaintiff.’’ (See P. R. 719; also 
affidavit of Z. R. Cheney in support of motion to 
strike Winn’s affidavit, filed in this court October 
24th.) 

It is a well-known fact that nearly all the fish- 
traps in Alaskan waters are carried away by the 
action of the water during the winter months and 
that all such traps must be either partially or en- 
tirely reconstructed in the spring. 

After the trial of the case, the appellee did change 
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the lead of his trap, extending it in a northwesterly 
direction toward Corner No. 1 of appellant’s Sur- 
vey 804. (See opinion, P. R. 742.) But he left the 
old lead where it was, intact, until it was viewed by 
the trial Court. This was not done by appellee with 
any intention of affecting the trial of the case, but 
because it made a better fish-trap. The reasons for 
the change being made do not appear in the record, 
because counsel for appellant neglected to serve his 
affidavit, shown on page 718 of the printed record. 
(See proof of service of motion for new trial, P. R. 
Talge®) 

However, from a perusal of the testimony upon 
cross-examination of P. H. Mason (found on page 
397 of the Printed Record), it does appear, at least 
by inference, that the appellee at the time of the trial 
contemplated changing the lead of the trap from the 
way it was then driven to the position in which the 
Court saw it at the time of his visit to the premises. 
The testimony is as follows: 

‘‘. Suppose that trap, instead of the lead 
line being the way it is, suppose the lead line 
over this way? 

‘CA. I think it would be useless. 

‘*. Well, I am not asking about whether you 
think it would be useless or not. J am asking 
you whether that would be a menace to naviga- 
tion if that line instead of running the way it 
does now, ran over so it was tied to a post at a 
point, tied to the upland at a point to the west 
of survey number 804, would that be a menace 
to navigation then? 
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‘fA. No, sir. 

‘“@. Wouldn’t be a menace to navigation? 

‘A. No, because anybody can go between the 
trap and the land and you would have plenty of 
water to the right, but I don’t think anyone will 
ever run a lead that way. 

“Q. You think that that lead has got to be 
Just in that fix, in that direction and that angle 
approximately in order for a trap there to be of 
any use whatever ? 

‘*A. To make a fish-trap out of it.” 


That the change contemplated by the appellee was 
made in accordance with the questions put to Mr. 
Mason on the trial, is shown by the words found in 
the opinion of the trial Court at page 742 of the 
Printed Record: 

‘Since the hearing of this trial, however, the 
Judge of this court, in company with counsel 
for both the plaintiff and the defendant, has had 
an opportunity to visit the situs of the fish-trap 
and the tract of land described in plaintiff’s 
complaint, and it appears that the lead line of 
the defendant’s trap has been changed, so that 
instead of running in a northeasterly direction 
from the main part of the trap, as indicated by 
the exhibits offered in evidence, it now extends 
in a direction a little west of north from the 
trap, thus eliminating any possible question in 
the judgment of the Court of its interfering 
with plaintiff’s right of access from every point 
of his upland to the navigable waters of Cha- 
tham Straits.’’ 
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In view of the fact that counsel for appellant have 
used so much space in their valuable brief in com- 
inenting upon the good faith of the appellee, I may 
be pardoned if I call attention to the testimony of 
the appellant, Mr. James T. Barron, as bearing not 
only upon his good faith but also upon his credibility 
as a witness. Appellant is seeking in this suit a 
peremptory injunction against appellee, which, if 
granted, means the loss of a valuable structure which 
cost the appellee $6,000 in cash and which yields him 
$10,000 each season. On March 22, 1911, appellant 
filed his bill, in which no mention is made of his 
intention of building a wharf from his uplands. (P. 
R. 4.) On ‘March 27, 1911, while in the midst of the 
first trial, Mr. Burton, realizing that he could not 
make out a case without some new theory to work on, 
had Mr. Fred Barker wire appellant as follows: 

‘‘ Juneau, Alaska, Mar. 27, 1911. 
poe. Barron, 
Wells Fargo Bldg., 
Portland, Org. 

‘Burton asks that vou wire fully that it is 
your intention at once to build and construct 
wharf from upland embraced survey 804, 
Alaska, out and into deep and navigable waters 
Chatham Straits for access from said upland 
to and into navigable water and that you are 
sending affidavit to this effect. 

“RRED BARKER. 8:08 P. M.” 

Appellant obediently replied as follows: 
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‘Portland, Ore., Mar. 28, 1911. 
““No Newark L. Burton, Atty. at Law, 
Juneau, Alaska. 

‘‘Tt is my intention to construct at once wharf 
from upland embraced survey eight hundred 
four Alaska out and into deep and navigable 
water Chatham Straits for access from said 
upland to and into navigable waters. Am send- 
ing by mail affidavit to this effect. 

“JAS. T. BARRON,” 


Then on the second trial, March 18, 1912, Mr. Bar- 
ron takes the stand in his own behalf, and in cross- 
examination testified as follows: 

(CP. R. 267.) “Q. (By “Mr. JENNENGHS 
Well, all right, if you don’t understand. What 
did you get this upland for, Mr. Barron? 

‘‘A. I got it for a fish station and a mooring 
ground and to use—anything in our line of busi- 
mess: 

‘“. What do you mean by fish station? You 
didn’t expect to put a cannery on there. 

‘‘A. No, to use it for a fish-trap. 

(P. R. 277.) “Q. (By Mr. CHENIN 
Mr. Barker wired you. That was for the pur- 
pose of protecting your property ? 

UN MGS. Sir, 

‘Q. You had no cannery buildings on this 
location at that time? 

‘‘A. No; it was my intention— 

‘Q. Just answer the question. You had no 
buildings on the place at that time? 
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cen: 

‘@. And you weren't using it for any pur- 
pose in connection with the cannery ? 

‘CA. No; I intended using it for that purpose. 

‘<Q. And I say at that time there was nothing 
on the property at all but a little bit of a shack? 

‘‘A. Yes; intended to use it as a fishing 
station. 

Ce. R. 279.) “iQ. (By the'COURT.) And 
I further understand you to say that it was 
about the only place within that cove where a 
trap could be constructed? 

‘CA, That is what I have been told by several 
people who had the building of the trap there; 
also my own men who had made soundings there. 

“‘, You think the trap is built in a work- 
manlike manner, do you? 

pew! think so; yes. 

‘“. Now, if you should prevail in this suit 
you would build your trap in the same place? 

‘‘A. I suppose if going to build a trap there, 
have to put it there, because no other place. 

**Q. Now, if you had a trap there, wouldn’t it 
be just as difficult for you to get in to the upland 
as if another man had it? 

‘CA. I suppose it would. The question would 
be with me whether it would be better for me to 
have a trap there or use it for a mooring 
grounds. 

‘*. For a mooring grounds. Now, what is 
the purpose of your acquisition of this upland? 
Isn’t it for the purpose of acquiring that up- 
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land in order to command the property in front 
of it for the purpose of a trap? Isn’t that the 
sum and substance of this controversy ? 

‘CA, That is probable, outside the mere fact 
that I am able, you know, to use it for any pur- 
pose I wish. 

‘*@. Yes; but I understood you to say that 
prior to the acquisition of this land from Rob- 
ertson that you intended to locate this very place 
as a trap-site yourself? 

‘‘A. But that was before Alexander had built 
his trap. I didn’t know where the particular 
place was; whether could build at any other 
place or not; but it is evident from what I have 
heard that is the only place where it would be 
practicable to build a trap—just where the 
Alaska Packers were and where they are now. 

CP. R. 288.) “Q. Well, now, just answer my 
question. If your counsel hadn’t advised you it 
was necessary to protect your property that you 
build a wharf, you wouldn’t have thought of 
building any wharf out there, would you? 

‘fA, Possibly not that quickly or at the 
present time. 

(P. R. 289.) ‘‘Q. Yes, you may have needed 
the wharf if you had put a cannery there and a 
lot of other things there; of course, have to have 
a wharf to get in, but you didn’t intend to build 
a cannery there then—you had no intention to 
build a cannery? 

‘CA. No; I had no intention of building a can- 
nery, but I wanted a fish station there. 
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(P. R. 291.) ‘Q. If this Court gives you 
this property, are you going to build a wharf 
out there or a fish-trap? 

‘SA. I will build a wharf out there. 

(P. R. 800-1.) “Q. (By Mr. JENNINGS.) 
That is what you are going to do with this five 
acres of land you have got there instead of build- 
ing a fish-trap? 

‘SA. I don’t know that I would. Then, I can, 
of course, do what I wish with the upland and T 
think I will build a wharf there. 

‘*@. You think you will build one? 

‘A. Well, I will qualify that. I will say I 
am going to build a wharf there. 

‘*Q. Now, you are going to build one? 

‘CA. Yes, 

‘*@. You are not going to have a fish-trap 
there at all? - A. No, not this year. 

‘‘. And you are just going to convert that 
into a place to store combustibles and abandon 
the fish-trap idea all together? A. Yes. 

(P. R. 307.) ‘*Q. But I say it would be ten 
miles out of the way if you were coming around 
this way to Juneau? 

‘‘A. Well, Mr. Cheney, you don’t understand 
me for you don’t know anything about the can- 
nery business. I have got propositions—I have 
got to have a line of traps below Hawk Inlet. 

‘‘Q. Well, you haven’t got any below Hawk 
Inlet? 

‘CA. That wouldn’t make what I have in the 
future. I was out 20,000 cases last year on ac- 
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count of this Jumping proposition—I outfitted 
TseLy Wee” 
The foregoing testimony alone is sufficient to raise 
a doubt in the mind of any Court, not only as to the 
good faith of the appellant but also as to his credi- 
bility. But when we consider that the trial Court, 
after noting the demeanor of the witness all through 
the trial, makes the statement found in its opinion 
(P. R. 728), to the effect that the principal object 
of the plaintiff is securing title to the tract of land 
described in the complaint was to enable him to con- 
trol the fishing site in front of his upland, such state- 
ment removes all doubt of the fact that the sole ob- 
ject and purpose of appellant in this suit is to secure 
the trap-site for his own use and benefit. The state- 
ment referred to above is as follows: 

‘‘It is true, as the plaintiff says, he may be 
able to use, and probably can use, such upland 
for other purposes, but it is apparent from the 
plaintiff’s own testimony that his main purpose 
in securing title to such property was to enable 
him to hold the frontage for the purpose of 
erecting a fish-trap and enjoying the sole right 
to fish by any stationary appliance between his 
upland and deep water navigation. However 
the pleadings in this case may differ from the 
pleadings in the Hampton ease, it is obvious that 
the object of both suits is the same, to wit, to 
enable the plaintiff to enjoy exclusive fishing 
rights in front of his upland holdings.”’ 
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Upon the question of the good faith of party seek- 
ing an injunction, see 
iMeCarthy vs. Bunker Hill G Sullivan Mining 
Co., 147 Fed. 981, 
where on the middle of page 983, District J udge 
Beatty says: 

‘‘A man must have some reason for his belief 
before asserting it asa truth. It seems by some 
to be considered admissible practice in litigation 
to assert anything, regardless of the truth, that 
will constitute a non-demurrable case. It is a 
duty that counsel owe to the courts to see that 
their clients present to them only the truth. 
Courts will endeavor to see that no man shall 
succeed through misrepresentation. It must be 
concluded either that these complainants in- 
tended to deceive the Court or were themselves 
deceived by their own culpable negligence. In 
either event a court of equity would not be jus- 
tified in granting the relief they ask.”’ 


As bearing upon the question of knowledge gained 
from a personal examination and inspection of the 
premises by the chancellor, I quote from same 
opinion on the page following: 

‘Since the former hearing over 1,400 pages 
of testimony have been taken, which with the 
oral arguments and the carefully prepared and 
able briefs of counsel were, at the last term of 
court, submitted for consideration. After ex- 
amination of the same, a different conclusion 
from that before reached would not be justified. 
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Even if this testimony could be held as chang- 
ing the former testimony by affidavits, I know 
from my personal examination, made at the re- 
quest of both parties as stated, what the facts 
are as to the real damage or injury, so far as 
disclosed by inspection of the premises. It is 
admitted that, for the preservation of possible 
rights, Courts may grant temporary restraining 
orders upon testimony which is not convincing, 
but they will not grant a permanent injunction, 
except on the clear establishment of those facts 
which justify it. It is not necessary to here re- 
view the testimony, but it is held insufficient to 
establish the alleged injury to complainants or 
to authorize the injunction asked.’’ 

I would be content to close this brief here were it 
not for the fact that upon the oral argument before 
this Court on October 25th and also in an amended 
and supplemental brief served upon me on that date, 
counsel for appellant have raised and argued an- 
other and entirely new question: a question neither 
mentioned in the pleadings nor argued in the lower 
court. 

On page 30 of said amended and supplemental 
brief, counsel quotes the statute of June 26, 1906, 
being an act passed for the protection and regulation 
of the fisheries of Alaska, and on the page following, 
counsel says: 

‘We contend that congress, by the passage of 
the act in question, recognized the right of par- 
ties to fish in Alaskan waters by means of fish- 
traps, and so forth, and furnished a protection 
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to anyone who has commenced the construction 
of a fish-trap or initiated a mght to a fishing- 
trap location, and the force and effect of the 
statute or act in question is tantamount to grant- 
ing the privilege of building and constructing 
fish-traps in the waters of Alaska, and that any 
person who has initiated the right to a fish-trap 
location or commenced the construction of a fish- 
trap, if prior in time, will be prior in right. 
The appellant in the case before the Court was 
prior in time, by reason of having purchased 
the location in question from the A. P. A. Co. 
and driven some piles and placed a notice there- 
on, and for these reasons, we contend, that, leav- 
ing out the question of an upland owner being 
entitled to free access to navigable waters bor- 
dering upon his land, Barron in this case has a 
prior right to the fish-trap location as against 
Alexander, the appellee.’’ 

In view of the record in this case, the foregoing 
statement of counsel is an absurd and most astound- 
ing proposition. It is a desperate attempt of a 
drowning man to save himself by grasping a straw. 
What are the facts? The printed record shows that 
in 1908 the Alaska Packers’ Association operated a 
fish-trap in approximately the same place now occu- 
pied by the trap of the appellee; that this trap was 
washed out by the action of the sea and was never 
rebuilt; that no trap was located there during the 
years 1909 and 1910 (Testimony of Alexander, P. R. 
667-682, and testimony of Barron, P. R. 195, 196) ; 
that in 1910, appellant leased the site and attempted 
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to purchase the same but the Alaska Packers’ Asso- 
ciation refused to sell. (See testimony of Jas. T. 
Barron, P. R. 198, 199, as follows:) 

“Q. (By Mr. WINN.) Now, I will ask you 
if you had any adjustment or settlement of any 
claim that the Alaska Packers’ Association 
made to any of the grounds in front of this sur- 
vey 8042 (182.) 

‘CA. Yes; I leased it in 1910. They gave me 
a lease. That same time I went down to San 
Francisco and they didn’t care about giving me 
a quitclaim deed for it, because they wasn’t 
quite certain they would abandon all their rights 
of fishing grounds in this district. So, they said 
they would lease it to me for a nominal sum for 
a year and then we would make further adjust- 
ment. Later why they concluded they were not 
going to use their grounds.” 

The foregoing is the only testimony to be found 
in the record upon this point, and shows conclusively 
that the Alaska Packers’ Association refused to sell 
the trap-site to Mr. Barron. 

It is true, however, that Mr. V. A. Robertson, in 
his quitclaim deed to Barron (P. R. 142, 148) at- 
tempted to convey the rights of the Alaska Packers’ 
Association to Barron, but as Robertson had no au- 
thority to deed property belonging to that company, 
such recital in the deed is mere surplusage. 

Tf the Act of June 26, 1906, has any bearing upon 
this case and affords any protection to anyone, and 
if, as counsel says, the first in time is first in right, 
then Mr. Alexander, the appellee, is entitled to the 
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benefit of that statute, and being first in time he has 
the prior right. The testimony shows that both ap- 
pellee and appellant had knowledge of this valuable 
trap-site location for two years while it remained 
vacant and unoccupied by anyone, and that appellee 
was the first to take advantage of this knowledge by 
constructing his trap. ‘‘Equity aids the vigilant 
and not those who slumber on their rights.”’ 

There is no provision of law under which anyone 
can locate a trap-site in the waters of Alaska. 
Three piles driven by Mr. Barron in the waters of 
Chatham Straits in the year of 1910 cannot be 
claimed to constitute a fish-trap within the meaning 
of the Act of June 26, 1906. 

The decision of this Honorable Court in 

Columbia ‘Canning Co. vs. Hampton, 161 Fed. 


the only case on all-fours with the case now under 
consideration, should, I believe, govern the Court in 
its decision here. 

As to rights of fishing in general in the public 
waters, and particularly as to the ownership of the 
uplands controlling fishing rights on the foreshore, 
see 

Pacific Steam Whaling Co. vs. Alaska Packers’ 
Association, 72 Pac. 161. 


Respectfully submitted, 
Z. R. CHENEY, 
Attorney for Appellee. 


